ARLOARA

T§0 »OLTH HETH STREET SUITE 2300

I._F.bNARD MINNEATOLIS, MINNESUTA §3402
STREET 612 335 1500 MAIN

_-AND . 612 115-1657 FAX

DEINARD

W KARL HANSEN
612-335-T088 DIRECT
KARL HANSEN(@LLONARD ¢ OM

November 18, 2008

Hon Anne Quinlan, Acting Secretary
Surface Transportation Board

395 E Street SW

Washington, DC 20423

Re: Delaware and Hudson Railway Company, Inc. and The New York, Susquehamm_and
Western Railway Corporation — Joint Relocation Project Exemption — Bmghamlan.
New York
STB Finance Docket No. 35197

Dear Sccretary Quinlan

Enclosed for filing please find the unbound oniginal, 10 bound copies, and 3 compact discs
containg clectronic copics of the Venified Notice of Exemption subnutted by Delaware and
Hudson Railway Company, Inc dba Canadian Pacific and 'The New York, Susquchanna and
Western Raillway Corporation pursuant to 499 CF R § 1180 2(d)(5) Also enclosed are 20
unbound copies of the map required by 49 CF R § 1180 6(a)(6) and a check in the amount of
$2.400 as the filing fece pursuant to 49 CF R § 10022

Encloscd please find a duplicate copy of this letter to be stamped with the filing date and
returned to the undersigned 1n the enclosed sclf-addressed stamped envelope

Plcasc contact me 1f you have any questions

Very truly yours,

KEET AND DEINARD

w Knrl Hansen

Enclosures

ce Nathan Fenno. with enclosures

S693698v]
LAW OFFICES IN MINNEAPOQLIS « MANKATO » ST CLOUD » WASHINGTON, D C A Professional Association
WWW LEONARD COM



BEFORE THE

SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35197

DELAWARE AND HUDSON RAILWAY COMPANY, INC AND
THE NEW YORK, SUSQUEHANNA AND WESTERN RAILWAY CORPORATION
— JOINT RELOCATION PROJECT EXEMPTION —
BINGHAMTON, NEW YORK

VERIFIED NOTICE OF EXEMPTION

<l FILED

WY NOV 1 9 2008 Rap, zy
o SURFACE Py, 7
TRANSPORTATION BOARD 477K
Oy
&g %
W Karl Hansen Nathan Fenno
Leonard, Street and Demnard President and Counsel
Professional Association NYS&W
150 South Fifth Street, Suitc 2300 1 Railroad Avenue
Minneapolis, MN 55402 Cooperstown, NY 13326
Tel (612)335-7088 Tel- (607) 629-2838
ATTORNEYS FOR DELAWARE AND ATTORNEY FOR THE NEW

HUDSON RAILWAY COMPANY, INC

Date November 18. 2008
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WESTERN RAILWAY CORPORATION

$1B Finance Ducket ho 35107



BEFORE THE

SURFACE TRANSPORTATION BOARD

STB Finance Docket No 35197

DELAWARE AND HUDSON RAILWAY COMPANY, INC AND
THE NEW YORK, SUSQUEHANNA AND WESTERN RAILWAY CORPORATION
— JOINT RELOCATION PROJECT EXEMPTION —
BINGHAMTON, NEW YORK

VERIFIED NOTICE OF EXEMPTION

Dclaware and Hudson Raillway Company, Inc dba Canadian Pacific (*CP”) and
The New York, Susquchanna and Westemn Railway Corporation (“NYS&W™) file thus
Notice of Exemption pursuant to the class exemption for joint projects involving the
relocation of hines of railroad as provided m 499CFR § 1180 2(d)(5) The following
information 1s provided as required by 49 C F R. § 1180 4(g)

Section 1180 6(a){(1}1) Summary of the Proposcd Transaction

The joint relocation project covered by this notice includes the joint use and
operation over trackage 1n the Binghamton, New York terminal arca stemming from the
incidental (1) sale by CP to NYS&W of approximately 095 miles of track and
night-of-way, (2) non-exclusive overhead trackage rights granted by NYS&W to CP, and
(3) non-exclusive overhead trackage nghts granted by CP to NYS&W The purpose of
the project 1s to rationahze track usage and freight operations in the Binghamton terminal
area which will enable more cfficient and expeditious rail service without disruption to

shtppers

5674923v1 1 STB Finance Ducket No 35197



The joint relocation project transaction has three parts

1) The first part mnvolves the sale to NYS&W of CP’s currently
out-of-service Liberty Street Main trackage and right-ol-way between Point C (Norfolk
Southern (*NS”) milepost 214 1 +/-) and Point D (CP milepost 613 62), a distance of
approximately 0.95 miles, as depicted on the map attached as Exhibit 1| NYS&W
intends. and 1s better positioned, to makc repairs, rehabilitate, and upgrade the trackage
so the parties ullimately may resume operations over this segment  Prior to being taken
out of service, this track doubled as the connccting track between CP’s freight main line
and the NS Southern Tier Line, on thc onc hand, and NYS&W'’s switching lecad on the
north side of 1ts freight yard, on the other The movement of through freight trains over
this track segment scriously disrupted switching operations This disruption will be
sigmficantly reduced as a result of the sale as through freight trams will be routed on the
trackage described 1n part 2 below

2) NYS&W will grant CP non-exclusive overhead trackage nghts to operate
over NYS&W tracks between Point A (NS milcpost 214 1 +/-) and Point B (CP milepost
613 84) (the “Buffalo Runner™), between Point C (NS milepost 214 1 +/-) and Point D
(CP milcpost 613 62), and between Pomnt D and Point F (CP milepost 612 77), a distance
of approximately 2 56 milcs, as shown on Exhibit | ! These trackage nights are intended
to enable CP to continuc through movements from its freight main hne to the NS
Southern Tier Linc and avoid disruption of switching opecrations NYS&W has already
rehabilitated the Buffalo Runner trackage between Point A and Point B to accommeodate

through freight movements to and from the NS Southern Tier Line, which will eliminate

I NYS&W's grant of trackage rights 1o CP incorporates the trackage nights CP previously granted lo NS
over the Buffalo Runnmg Track in §1B Finance Docket No 34209 Once this transaction 1+ consummated.
NS may also effectuate those trachage nghts through the Binghamton terminal over trackage depicted on
Extubit | between Points A to B to D 1n order (o further the jomnt relocation project’s rationahization of
terminal operations to better accommodate switching and through movements
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a bottleneck occurring when a train passcs between NS and CP and will climinate CP
trains from blocking NYS&W access 10 its freight yard NYS&W will continue to
operate over these segments

3) CP will grant NYS&W non-cxclusive overhead trackage rights over CP
tracks located between Point B (CP milcpost 613 84) and Point D (CP milepost 613 62),
between Point E (CP milepost 613.54) and Point G (CP mulcpost 612 98), between Point
G and Pomnt H (CP milepost 613 99), and between Point I (CP mulepost 614 13) and
Point] (CP mlepost 614 30), a distance of approximately 1 96 miles, as shown on
Exhibit | These trackage nghts are intended to cnable NYS&W to use CP’s Bevier
Street Yard for opcratons unrelated to interchange with CP and to operate on CP’s
Binghamton Runncr between NYS&W’s Syracuse and Utica Branch on the north,
NYS&W's Binghamton Yard, and NS’s Southern Tier Linc  CP will continue to operate
over these segments.

Subject to approval of the Board, the above overhead reciprocal trackage rights
will terminate ten (10) years from the effective date  Unless NYS&W or CP notifies the
other 1n wnting at least s1x (6) months prior to the cxpiration of the imtial term or any
successive term, the reciprocal trackage nghts shall continue 1n full force and effect for
up to threc (3) successive terms of ten (10) year terms under the same terms and
conditions CP and NYS&W will operate their own trains with their own crews over the
subject trackage The trackage involved 1n the joint rclocation project 1s located entirely
in the State of New York

0

Incidental trackage rights and track sale components of joint relocation projects

subject to class exemptions under 49 CFR § 1180.2(d)(5) do not require separate
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approval or exemption when the relocation project, as here, will not disrupt service to
shippers  See Flats Indus RR Co and Norfolk S Ry Co —Joint Relocation Project
Exemption —in Cleveland, OH, STB Fmancc Docket No 34108 (STB scrved Nov 15,
2001), Il Cent RR Co and New Orleans Pub Belt R R —Joint Relocation Project
Exemption — in New Orleans, LA, STB Finance Docket No 33533 (STB served Jan 16,

1998)

Scction | 180.6(a)(1){(1) Name, business address and telephone number of
applicant, and the name of counsel to whom questions can be addressed

The name and business address of the apphicants are

Dclaware and Hudson Railway Company, Inc
dba Canadian Pacific

200 Clifion Corporate Parkway

Clifton Park, NY 12065

(518) 383-7207

The New York, Susquehanna and Western Railway Corporation
| Railroad Avenue

Cooperstown, NY 13326

(607) 629-2838

Questions regarding this transaction are to be addressed to the representatives named
below

W Karl Hansen
Leonard, Street and Deinard
Professional Association
150 South Fifth Street
Suite 2300
Minneapolis, MN 5502
(612) 335-7088
Counsel for Delaware and Hudson Raillway Company, Inc.

Nathan Fenno

The New York, Susquchanna and Western Railway Corporation

1 Railroad Avenue

Cooperstown, NY 13326

(607) 629-2838

Counsel for The New York, Susquehanna and Western Railway Corporation
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Scction 1180 6(a)(1 1) Consummation Date

The transaction will be consummated on or immediatcly after the cffective date of
this Notice of Exemption

Section 1180 6(a)(1)(an1) Purpose of the Transaction

The purpose of the transaction 1s to rationahze usage of portions of CP and
NYS&W rail lincs in Binghamton, New York to better accommodate switching and
through movements 1n the terminal area The sale of CP’s out-of-service Liberty Street
Main trackage to NYS&W will enable NYS&W to repair, rehabilitate, and upgrade the
tracks so that the parties may ultimatcly resume opcrations over this segment The
purpose of the NYS&W trackage nghts are to enable NYS&W to use CP’s Bevier Street
Yard for operations unrelated to interchange with CP and to operate on CP's Binghamton
Runner between NYS&W's Syracuse and Utica Branches, NYS&W’s Binghamton Yard,
and NS’s Southemn Tier Line, The purpose of the CP trackage rights arc to cnable CP to
continuc through movements from its freight main hne to the NS Southern Tier Line
The transaction will not disrupt service to any rail shippers as CP and NYS&W will
continue to have access to the Binghamton terminal area The trackage nghts will not
involve an cxpansiont of service by CP or NYS&W 1nto a new ternitory, or alter the
existing competitive situation  All the foregoing transactions will cxpedite rail service in
and through the Binghamton terminal area

Section 1180 6(a)(5) States in which the Applicants Operate

CP opcrates on Delaware and Hudson Railway Company lines and trackage nghts

1n the statcs of New Jersey, New York, and Pennsylvama NYS&W operates 1n the states

of New Jersey, New York, and Pennsylvania

Section 1180 6(a)(6) Map (Exhibit 1)
A map 1s provided as Exhibit 1
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Section 1180 6{a)(7)(1i) Agreements (Exlibits 2 & 3)

The reciprocal trackage rights agreements are attached as Exhibit 2, The purchase
and sale agreement and amendment are attached as Exhibit 3.

Scction 1180 4(g)(1)(1) Labor Protection

Employees adverscly affected by the trackage rights component of this transaction
are entitled to protection under the conditions imposed in Norfolk and W Ry
Co -- Trackage Rightis — Burlington N, Inc, 354 1.C.C. 605 (1978), as modified in
Mendocino Coast Ry, Inc -- Lease and Operate— Cal W R R , 360 ].C.C. 653 (1980)

Scction 1180.4(g)(2)(i) Caption Summary (Exhibit 4

A caption summary of this transaction suitable for publication in the Federal
Register 1s attached as Exhibit 4.

Section 1180 4(2)(3) Environmental and Historical Documentation

Environmental and historical documentation are not required for this transaction
As provided in 49 CF R, § 1105.6(c)X4) and 49 C.F.R § 1105.8(b)(3), thc trackage sale,
trackage rights, and common use of rail terminals involved in the proposed relocation do

not requirc preparation of environmental and historical reports and documentation

W Karl Hanscn Nathan Fenno, President
Lconard, Street and Deinard NYS&W

Professional Association 1 Railroad Avenue
150 South Fifth Street, Suite 2300 Cooperstown, NY 13326
Minneapolis, MN 55402 Tel- (607) 629-2838

Tel (612) 335-7088

5674923v] 6 S1B Finance Docket No 35197



VERIFICATION

STATE OF MINNESOTA

C E Hubbard, being duly sworn, deposes and says that he has read the foregoing

Notice of Exemption and that the contents thereof are truc and correct to the best of his

cé Hubbérd o

knowledge and behicf

Subscribed and sworn to before me ﬂ'lISZ Z day of Novembecr, 2008

Notary Pubiic ;

SN0 KERRI MAE KATERS

My Commission cxpires

g)a,n) 3/,2c// SR MOTARY PUBLC-MNKESOTA

Wy Commisaion Expires Jen. 31, 2011
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EXHIBIT 1

Map
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EXHIBIT 2

Trackage Rights Agreements
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Final Version —- NYSW Grant to CP

THE NEW YORK, SUSQUEHANNA AND WESTERN RAILWAY CORPORATION /
CANADIAN PACIFIC TRACKAGE RIGHTS AGREEMENT, BINGHAMTON, NEW YORK
NYS&W GRANT TO CP

THIS TRACKAGE RIGHTS AGREEMENT dated October 24, 2008 by and between The New
York, Susquehanna and Western Railway Corporation, 1 Railroad Avenue, Cooperstown,
New York 13326 ("NYS&W™), and Delaware and Hudson Railway Company, Inc , 200 Clifton
Corporate Parkway, P O. Box 8002, Clifton Park, New York 12065, d/b/a Canadian Pacific,
(“CP"). sometimes individually referred to below as "the Party" and sometimes collectively
referred to below as “the Parties.”

RECITALS:

A Consolidated Rail Corporation ("ConRail") and the Delaware and Hudson Railway
Company executed a trackage rights agreement dated September 8, 1980, (“Base
Agreement”) providing for the terms and conditions whereby certain operating nghts were
granted to ConRail in the area Binghamton, NY.

B As a result of the sale by ConRail to NYS&W of certain rail lines to the north of
Binghamton, NY, and the granting by ConRall to NYS&W of certain trackage nghts, NYSW
became a successor in interest to certain trackage nghts in the Binghamton, NY area
included in the Base Agreement.

C. NYS&W and D&H Corporation are parties to a Terminal Agreement dated Apml 1,
1991 ("Terminal Agreement”) governing certain rail operations in and around Binghamton, NY
as more specifically set forth theren.

D. CP is the successor In Interest to Delaware and Hudson Rallway Company and D&H

Corporation.
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E. The Parties executed a Memorandum of Agreement (“MOA”) that along with defining
obligations for roadway reconfiguration in the Temminal, provides terms and conditions for
continued use of terminal trackage as more specifically set forth therein.

F. The Parties desire to memonalize a trackage nights agreement (“TRA") to be filed with
the Surface Transportation Board (“STB") which sets forth the terms and conditions by which
CP shall use the NYS&W lines in Binghamton, New York more specifically set forth herein

NOW, THEREFORE, in consideration of the mutual promises and the other good and
valuabile considerations set forth herein, it is agreed by the Parties as follows.

Section 1. GRANT OF TRACKAGE RIGHTS

1.1 Subject to the terms and conditions herein provided NYS&W hereby grants to CP the
non-exclusive right to operate its trains, locomotives, cars and equipment with its own crews
(hereinafter referred to as “Trackage Rights”) over trackage owned and/or operated by
NYS&W (hereinafter referred to as “Joint Line"), as described in Section 1.2 below Except
as specifically provided for elsewhere in this Agreement, the Trackage Rights granted herein
are for the sole purpose of operating trains, locomotives, cars and equipment in the account
of CP with CP's crews in overhead bridge service (including trains operated by CP in haulage
service and pursuant to detour agreements with other carriers), and as provided hereinafter,
by Norfolk Southem Railway (“NS") pursuant to trackage rights granted by CP prior to the
date of this Agreement, all of which shall be considered trains in the account of CP (all
hereafter the “CP Trains") All CP Trains shall be subject to the restnctions outined In
Section 2 below.

12 Attached to, incorporated in and made a part of this Agreement is Exhibit A dated
October 1, 2008, which shows the Joint Line between the points designated as Point “A’
(Buffalo Runner track connection with the NS Southemn Tier at NS mp 214.1+/-) to Point "B"
(mp 613.84 of the Buffalo Runner track); between Point “C" (Liberty Street Main connection
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the NS Southern Tier at NS mp 214.1+/-) to Point "D" {Old BX at mp 613 62); and between
Point “D” to Point “F" (mp 612.77 of the Buffalo Runner at Port Dick). The Joint Line includes
all of NYS&W's track connections, facilities and appurtenances, signals and switches located
between these points, as such facilites and appurtenances, signals and switches are from
time to tme added to, modified, or removed at the sole discretion of NYS&W. Except as may
be provided for herein it 1s understood that the Joint Line will not include NYS&W's freight rall
yards

1.3 For the purpose of this Agreement, the Joint Line will be divided into three separate
segments. (1) trackage between Points A to B ("Segment 17), (2) trackage between Points C
to D (“Segment 2"), and (3) trackage between Point D to Point F (“Segment 37).

1.4 To continue the operative effect of the overhead trackage rights granted by CP to NS
in the agreement filed and exempted in STB Finance Docket No. 34209, CP may authorize
utilization of those trackage rights on Segment 1, Segment 2, and Segment 3 of the Joint
Line.

Section 2. RESTRICTIONS ON USE

21 The Trackage Rights granted herein are for overhead freight traffic only CP shall not
have the right, except as otherwise provided for within this Agreement, to:

(a) Set off, pick up, or store equipment or switch industries upon all or any part of the
Joint Line, except as necessary for the handiing of locomotives, cars or cabooses bad
ordered en route, or

(b) Serve any industry, team or house track now existing or hereinafter located along
the Joint Line; or
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(c) Except as specifically provided in Section 1.4, permit or admit, without permission
in wnting from NYS&W, any third party to the use of all or any part of the Joint Line, other
than Norfolk Southern Raillway, its successors and assigns, pursuant to vanous trackage and
operating nghts over the Joint Line that CP has granted prior to the first day written above; or

(d) Construct tracks connecting to the Joint Line without the express written consent
of NYS&W; or

(e) Interchange with any carrier along the Joint Line, except that CP may conduct
interchange operations with the Norfolk Southem or its successors and assigns upon the
Joint Line, or

() Enter or Exit the Joint Line at any point on the Joint Line except as shown on
Exhibit A

Section 3. CONSTRUCTION AND MAINTENANCE OF CONNECTIONS

3.1 Existing connections or faciities, which are jointly used by the Parties hereto under
existing agreements, shall continue to be maintained, repaired and renewed by and at the
expense of the Party or Parties responsible for such maintenance, repair and renewal under
such agreements.

3.2 If, in the opinion of CP, a new or upgraded connection is required at the point of
permitted entry or exit, or, if in the opinion of CP, other upgrading, including but not imited to
capacity capital, switches, power switches, signals, communications and other related track
matenal 1s required for the operational efficiency, then CP shall submit a wntten request to
NYS&W to perform such work and NYS&W may at its sole discretion construct the additional
or altered facilities along or to the Joint Line CP shall be responsible for the funding such
construction/upgrade at actual cost plus customary additives, unless otherwise mutually
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agreed to by NYS&W and CP.

Section 4. MAINTAINING PARTY / CONTROLING PARTY DEFINED

4.1  For the purpose of this Agreement the Party responsible for maintenance obligations
outlined in this Agreement (“Maintairung Party”) shall be as defined below;

Segment 1 - NYS&W
Segment 2 - NYS&W
Segment 3 -CP

4.2 For the purpose of this Agreement the Party responsible for operating obligations
outlined in this Agreement (“Controlling Party”) shall be as defined below,

Segment 1 - CP

Segment 2 - NYS&W

Segment 3 - CP

Section 5. MAINTENANCE OF JOINT LINE

5.1 The Maintaming Party shall maintain, repair and renew or caused to be maintained,
repared and renewed, its segment(s) of the Joint Line with 1t own supervision and labor
forces The Maintaining Party shall keep and maintain or cause to keep and maintain its
segment(s) of the Joint Line in reasonably good condition for the use herein contemplated,
but the Maintalning Party does not guarantee the conditions of its segment(s) of the Joint
Line nor that operations thereover will not be interrupted Notwithstanding the previous
sentence, NYSW shall maintain Segment 1 at FRA Class 1 standards with a 286,000 pound
capacity along with vertical clearance for double-stack movements The Maintaining Party
shall take all reasonable steps to ensure that any interruptions will be kept to a mintmum and
shall use its best efforts to avoid such interruptions Furthermore, except as may be
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otherwise provided In Section 13, nether Party shall by reason of fallure or neglect on the
part of the Maintaining Party to maintain, repair or renew the Joint Line, have or make any
claim or demand against the non-maintaining Party or its parent corporation, subsidianes or
affiliates, or their respective directors, officers, agents or employees for any injury to or death
of any person or persons whatsoever, or for any damage to or loss or destruction of any
property whatsoever, or for any nature suffered by the non-maintaining Party resulting from
such failure or neglect.

Section 6. ADDITIONS, BETTERMENTS AND ALTERATIONS

6.1 The Maintaining Party may, from time to tme at its sole cost and expense, make
changes n, additions and betterments to or retirements from its segment(s) of the Joint Line
as shall, in its judgment, be necessary or desirable for the economical or safe operation
thereof or as shall be required by any law, rule, regulation, or ordinance promulgated by any
governmental body having Jurisdiction Such additions shall become part of the Joint Line as
the case may be and such retirements shall be excluded therefrom

8.2 In the event of changes in or additions and betterments to the Joint Line including
changes in the communication or signal facllities, are requested by non-maintaining Party to
accommodate its operations beyond that required by Maintaining Party to accommodate its
operations, then the Maintaining Party may at its sole discretion construct the additional or
altered facilities along or to its segment(s) of the Joint Line. The non-maintaining Party shall
be responsible for funding such construction/upgrade at actual cost plus customary additives,
unless otherwise mutually agreed to between the Parties.

Section 7. OPERATION AND MANAGEMENT OF JOINT LINE

7.1  The management and operation of the Joint Line shali be under the exclusive direction
and control of the Controlling Party The trains, locomotives, cars and equipment of NYS&W,
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CP and any other present or future user of the Joint Line or any portion thereof shall be
operated without prejudice or partlality to any party and in such manner as shall afford the
most economical and efficient manner of movement of all traffic.

7.2 Each Party shall comply with the Federal Locomotive Inspection Act and the Federal
Safety Appliance Act, as amended, and any other federal and state and local laws,
regulations and rules respecting the operation, condrtion, inspection and safety of its trains,
locomotives, cars and equipment or trains, locomotives, cars and equipment under its control
while such trains, locomotives, cars and equipment are being operated over the Joint Line.
Notwithstanding any other provisions herein, Each Party shall indemnify, protect, defend, and
save harmless the other Party and ts subsidiaries and affiliates, and all of their respective
directors, officers, agents and employees from and against all fines, penalties and liabilities
imposed upon such other Party or its subsidiaries or affiliates, or their respective directors,
officers, agents and employees under such laws, rules, and regulations by any public
authority or court of competent jurisdiction, when attributable solely to the failure of the Party
to comply with its obligations in this regard

73 When operating over the Joint Line, the Parties’ locomotives and crews shall be
equipped to communicate with the operators of the segments of Joint Line on radio
frequencies then normally used in directing train movements on the Joint Line The Parties’
locomotives shall be adequately powered to maintain the maximum authonzed freight speeds
as provided by Controlling Party’'s operating rules, and equipped with such cab signals,
Locomotive Speed Limiter and other safety equipment that is required by law or instruction
for the operation over any or all of the Joint Line.

74 Each Parly, at its sole expense, shall install and maintain upon its trains, locomotives,
cabooses and cars such equipment or devices, including but not limited to EOT's with
functioning telemetry, as may now or in the future be mandated by the Federal Railroad
Administration, or other governing body having authority, for the safe and efficient operation
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of trains over the Joint Line.

7.5 The operation of the Parties over the Joint Line shall at all times be in accordance with
the safety and operating rules, instructions and restrictions of the Controling Party, provided,
however, that such rules, instructions and restrictions shall be reasonable, just and fair
between all parties using the Joint Line and shall not unjustly discriminate against any of
them These rules and instructions shall include, but not be imited to, operating and safety
rules, timetables, special instructions, bulletins, general orders and authontative directions of
train dispatchers and operating officers. Other than those restnctions provided for herein, the
Controlling Party will not make any rule or restriction applying to the non-controlling Party's
trains that does not apply with equal force to the Controlling Party’s trains

7.6 The Parties trains while operating over the Joint Line shall not include locomotives,
cars or equipment which exceed the width, height, weight or other restrictions or capacities of
the Joint Line as published in Railway Line Clearances, and no train shall contain
locomotives, cars or equipment which require speed restnctions or other movement
restrictions below the maximum authonzed freight speeds as provided by the Controlling
Party’s operating rules and regulations without the prior consent of the Controlling Party.

7.7 In the event that a train of non-controling Party shall be forced to stop on the Joint
Line due to mechanical failure of the non-controlling Party's equipment or any other cause
not resulting from an accident or deraiiment, and such train Is unable to proceed, or If a train
of non-controling Party fails to maintain the speed required by the Controlling Party on the
Joint Line, or iIf In emergencies, crippled or otherwise defective cars are set out of non-
controling Party's trains on the Joint Line, the Controling Party shall have the option to
furmish motive power or such other assistance as may be necessary to crew, haul, help or
push such trains, locomotives or cars, or to properly move the disabled equipment off the
Joint Line, and the non-controlling Party shall reimburse the Controling Party for the actual
cost of rendering any such assistance
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7.8 If it becomes necessary to make repairs to or adjust or transfer the lading of such
crippled or defective cars in order to move them off the Joint Line, the Controlling Party shall
have the option of performing such work and the non-controlling Party shall reimburse the
Controling Party for the cost thereof

79 Al employees of the non-controlling Party engaged in the operation of its trains over
the Joint Line shall be required to qualify for entry onto the Joint Line by passing penodic
examinations on the operating and safety rules of the Controlling Party in addition to the
physical characteristics of the Joint Line. The non-controling Party shall make such
arrangements with the Controlling Party as may be required to ensure that all of Its
employees who shall operate its trains, locomotives, cars and equipment over the Joint Line
are qualified for operation thereover, and the non-controlling Party shall pay to the Controlling
Party, upon recelpt of bills therefore, any and all costs incurred by the Controlling Party in
connection with the qualification of such employees of the non-controling Party which may
include, but are not imited to, those costs addressed in Section 9 of this Agreement including
the cost of pilots fumished by the Controlling Party, until such time as such employees are
deemed by the appropnate examining officer of the Controlling Party to be properly qualified
for operation as herein contemplated. The Controlling Party may require that such
qualification trips be repeated if the subject non-controlling Party employee has not made a
tnp over the Jm;\t Line within a reasonable penod of preceding time, but only to the same
extent as would be required of the Controlling Party’s own employees Pending qualification
or requalification of subject employees, the Controlling Party shall furnish a pilot or pilots, at
the expense of non-controlling Party, to allow operation as contemplated in this Agreement.
For purposes of Section 15 of this Agreement, any employee of the Controlling Party acting
as a pilot for the non-controlling Party will be considered an employee of the non-controlling

Party

7.10 Subject to Section 7.13 below, if any employee of the non-controlling Party, neglects,
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refuses or fails to abide by the Controlling Party’s rules, safety rules, instructions or
restrictions goveming the operation over the Joint Line, the Controlling Party shall in writing
so notify the non-controlling Party. The Controlling Party shall have the nght to require the
non-controlling Party to promptly withhold any such non-controling Party employee from
setvice over the Joint Line pending the result of formal investigation of the alleged neglect,
refusal or faillure. After the notice is given to non-controling Party, the Controlling Party and
the non-controlling Party shall promptly hold a joint investigation, in which each of the Parties
shall bear its own expenses for its own employees and witnesses. Notice of such
Investigation to the non-controlling Party employees shall be given by the non-controlling
Party's officer. The investigation shall be conducted in accordance with the terms and
conditions of the agreements between the non-controlling Party and its employees. If the
result of such investigation warrants, any subject non-controiling Party employee so
investigated shall upon wntten request by the Controling Party be restncted by the non-
controlling Party from operating on the Joint Line, and the non-controlling Party shall release
and indemnify the Controlling Party from and against any and all claims and expenses related
to such restriction, provided, however, that the Controling Party shall not unreasonably
exercise this right of restnction.

7.11 Netther Party hereto shall require the other Party's crews to perform any work beyond
that required by its current labor agreements, subject to any modifications that may result
from future labor agreements, while said crews are on the other Party's property and/or
subject to the other Party’s supervision Should either Party require the other Party's crews
to perform additional services over and above that contemplated herein, which results in
penalty claims being progressed, that Party shall reimburse the other Party for the cost of all
such claims. It 1s agreed that the Party subject to the claims shall notfy the other Party of
such claims so that the movement(s) causing the claim{s) can be comrected to avold llability.

10
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712 To promote more efficient train operations over the Joint Line, CP and NYS&W
operating managers shall meet penodically to discuss train schedules and any operational
issues that have arisen. In addition, each Party will provide the other with advance notice of
additions to or changes to train schedules, and the parties shall meet to discuss any ssues
raised by such changes. The non-controlling Party shall communicate with the Controlling
Party's dispatcher or other designated official on a daily basis to discuss estimated time of
arnval of trains to promote efficient train operations.

713 It is expressly understood between the Parties that CP acting in the capacity of the
Controlling Party for Segment 1 and Segment 3 under this Agreement shall not have the right
to withhold any such NYS&W employee from service over Segment 1 and Segment 3
pending the result of formatl investigation of the alleged neglect, refusal or failure to abide by
the rules, safety rules, instructions or restrictions governing the operation over the Segment 1
and Segment 3

Section8. MILEAGE AND CAR HIRE

All mileage and car hire charges accruing on cars in CP's trans on the Joint Line shall be
assumed by CP and reported and paid by CP.

Section 9. BAD ORDERS AND LIGHT RUNNING REPAIRS

If any cars, cabooses, or locomotives of CP are bad ordered en route on the Jont Line and it
I8 necessary that they be set out, those cars, cabooses or locomotives shall, after being
promptly repaired, be promptly picked up by CP  NYS&W may, upon request of CP and at
the exclusive expense of CP, unless otherwise provided for in the Field and Office Manuals of
the Interchange Rules of the Association of Amencan Railroads, furnish required labor and
material to perform light repairs required to make such bad ordered equipment safe and
lawful for movement, and bithing for this work shall be at rates prescribed in, and submitted

11
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pursuant to, the Field and Office Manuals of the Interchange Rules of the Association of
American Rallroads.

Section 10. BILLING AND PAYMENT OF CHARGES

10.1 Except as specifically provided for elsewhere In the Agreement, there shall be no
compensation required for CP's use and operation over the Joint Line, provided however,
that NYS&W is exercising its nghts to operate over CP trackage under a separate reciprocal
trackage nghts agreement dated on an even date herewith. In the event NYS&W
discontinues Its operation over the CP pursuant to such separate reciprocal trackage nghts
agreement, the Parties shall meet and develop an equitable charge for NYS&W to invoice CP
for the use of the Joint Line If after ninety (80) days the Parties cannot agree to a trackage
rights fee this issue may be submitted to arbitration pursuant to Section 20 herein

10.2 It 1s expressly understood and agreed that the payments descnbed in this Section 9 to
be paid by CP do not, in any case, include any cost or expense which may be incurred by
NYS&W on account of loss of or damage to property, or injury to or death of any person or
persons arising out of, or in connaction with, the operation by CP upon or over the Joint Line
It is agreed by and between the Parties that such items of cost or expense shall be borne and
paid by the Parties according to the provisions of Section 11 and 13 hereof

10.3 All monthly bills rendered pursuant to the provisions of this Agreement shall include
invoiced expense plus direct labor and material costs, together with the customary
surcharges, overhead percentages and equipment rentals as specified at the time any work
is performed.

104 The payment of bills shall not be delayed or payment refused or reduced on the face

amount of bill rendered because of errors in supporting details which are not material relative
to the billed amount, but the bill shail be paid as rendered and exception to charges shall be

12
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taken in writing addressed to the officer of NYS&W responsible for the issuance of the bill;
provided that no exception to any charge shall be honored, recognized or considered If filed
after the expiration of one (1) year from the last day of the calendar month during which the
bill containing said charge was rendered

10.5 CP shall maintain complete and accurate records applicable to its use of the Jomnt Line
under this Agreement and such records shall be open to inspection by representatives of
NYS&W upon reasonable notice dunng regular office hours.

Section 11. INDEMNIFICATION AND CASUALTY

111 The Parties, shall forever defend, indemnify and hold harmless each other, its parents
and affibates, and their respective officers, agents, representatives and employees
(collectively the “Indemnified Parties”) from and against any and all labilitles, claims,
demands, penalties, fines, settlements, damages, costs, expenses and judgments of
whatever kind or nature, known or unknown, contingent or otherwise (a) relating to or ansing
from any and all liens and encumbrances which may be filed or recorded against the Joint
Line or any lien filed against any funds of any of the Indemnified Parties as a result of actions
taken by or on behaif of CP, its contractors, subcontractors, agents, representatives,
employees, guests or invitees, or (b) ansing out of, or resulting from the presence, storage,
transportation, disposal, release or threatened release of any Hazardous Materals (as
hereinafter defined) over, under, in , on, from or affecting the Joint Line or any persons, real
property, personal property, or natural substances thereon or affected thereby dunng the
term of this Agreement, to the extent said presence, disposal, release or threatened release
is the result of any act(s) or omission(s) of CP or CP's employees, guests, contractors,
subcontractors, representatives or agents For the purpose of this paragraph "Hazardous
Matenals” means (i) any “hazardous” waste as deflned under the Resource Conservation and
Recovery Act, 42 U S C Section 9601 et seq., or (ii) “hazardous matenals” as defined under
the Hazardous Materials Transportation Act, 49 U.S.C. Section 1801 et seq., or (iii)

13
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“hazardous substance” as defined under the Clean Water Act, 33 US C Section 1321 et
seq., or (iv) asbestos, or (v) polychlonnated biphenyls.

Each party shall provide written notice to the other Party of the receipt of any notice of
any clam or threatened clam, and provide to the other Party a copy of the notice, any
additional or other documents provided by the person making the claim, and any response to
the claim For any claim under this Section 11.1, CP shall have the sole duty to defend or
respond to any claim, and fo take all actions required by applicable law, ordinance or
govermnmental rule, regulation or order to respond to any such claim or the events leading to
such a claim, all at its sole and exclusive cost. Subject to taking all actions necessary to
maintain any apphcable privilege, CP shall promptly provide NYS&W its parent and affiliates,
with a copy of all studies, expert reports, and other documents related to such claim, and
shall consult with NYS&W its parent and affiliates concerning any response. NYS&W its
parent and affiliate may be represented at thelr own expense In a proceeding related to the
claim by counsel or other representative, and CP (and its agents, consultants and counsel)
shall cooperate with NYS&W its parent and affiliates regarding such participation

11.2 Without limiting the foregoing Section 11.1, 1n addition to notifying the appropriate
police and other agencies, CP shall promptly report to NYS&W any FRA reportable
accident/incident or cnme which arises in connection with the Joint Line. CP will comply with
all rules and regulations issued by the FRA and other agencies conceming the reporting of
accidents/incidents

Section 12. INSURANCE
121 CP, at its sole cost and expense, shall take out and keep in full force and effect and

pay all premiums for, throughout the term and during such other time as this Agreement
remains in force, the following insurances.

14
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(a) Commercial General Liability (C.G.L.) or Railroad Liability insurance covenng
the activties conducted by CP. Such policies shall have inclusive Iimits of not less than
Twenty-five Million Dollars ($25,000,000) for each occurrence with a maximum deductible of
Two Hundred Fifty Thousand Dollars ($250,000) involving bodily injury, death or property
damage. In the event CP handles a Poison Inhalation Hazard / Toxic Inhalation Hazard
(“PIH/TIH") commodity defined in the Federal Hazardous Materials Transportation Act (49
U.S C Section 5101 et seq. and the regulations of the Secretary of Transportation 1ssued
thereunder at 48 C.F.R Parts 171, 172 and 173, over the Joint Line it shall provide NYS&W
with evidence of such C.G.L. insurance policy covering these activites This policy shall
have inclusive limits of not less than Fifty Million Dollars ($50,000,000). Either policy shall by
its wording or by endorsement include but not be imited to the following.

(i) name NYS&W and its associated or affiliated companies (and the directors,
officers, employees , agents and trustees of all of the foregoing) as an
additional Insured with respect to obligations of CP's operation under this
Agreement and incidental thereto;

(i) NYS&W and its associated or affihated companies (and the directors, officers,
employees, agents, and trustees of all of the foregoing) shall be waived of any
and all subrogation in the event of damages, losses, incidents, clams and
potential claims;

(m) “"cross hability” or “severability of interest” clause which shall have the effect
of Insuring each person, firm or corporation named in the policy as an insured in
the same manner and to the same extent as If a separate policy had been
issued to each;

(iv) blanket contractual liability, to include the insurable liabilties herein assumed
by CP;

15
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(v) products and completed operations,

(vi) Include coverage for accidental discharge of Hazardous Materials in the
conduct of CP's operations;

(vii) insure against all Federal Employer's Liability Act claims for fiability arising
out of CP's operation provided for in the Agreement, and.

(vil) sudden and accidental pollution, or named penis poliution including the
release or dispersal of poliutants as a result of a collision, overtuming or
derailment of any vehicle or railway rolling stock

(b) (Intentionally Omitted).

(c} Insunng against loss or liability in connection with property damage on or in the
vicinity of the Joint Line. Any damages to the property of NYS&W in the care, custody, or
control of CP which consists solely of the railroad track infrastructure on the Joint Line, or for
which CP has assumed lability will be the responsibility of CP subject to the indemnity.

12.2 CP agrees to ensure full continuity of coverage for claims made policies dunng the
term of this Agreement including purchase of any tail policies required to ensure coverage for
losses that may have occurred but not discovered uniil 10 years after the closure or
termination of this agreement. CP further agrees o immediately give wntten notice to the
NYS&W of any claim or notice of incident or notice of potential clam that is required to be
reported to its hability insurance company for incidents that occurred on the Joint Line.

123 At any time not less than sixty (60) days prior to an anniversary date of this
Agreement, NYS&W, in consideration of current and reasonably anticipated claims and

16
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Iitigation costs against CP, may notify CP of NYS&W's intent to increase the amount of
insurance required by this Agreement or to require that the terms and conditions of such
insurance be modified. Should CP object to any such increase or modification, CP and
NYS&W will attempt in good faith to negotiate a resolution of their disagreement. If CP and
NYS&W are not able to agree and such disagreement continues for thirty (30) days past the
anniversary date of this Agreement, then the matter or matters in disagreement will be
submitted to Arbitration pursuant to Section 17 hereof.

12.4 Each policy of insurance obtained by CP pursuant to the requirements of this Section
will contain provisions requiring that the insurance carrier give NYS&W, at least thirty (60)
days notice in writing of any proposed policy cancellation or any modification of the terms and
conditions of any policy of iInsurance CP is required to provide under this Section.

12.5 The terms and conditions of each policy of insurance obtained by CP to satisfy the
requirements of this Section will be subject to the approval of NYS&W At least thirty (30)
days prior to the effective date of this Agreement, CP will furnish to NYS&W, an accurate
copy of each policy of insurance obtained pursuant to the requirements of this Section.
Neither comphance with this requirement nor NYS&W's approval of the terms and conditions
of any such policy will in any way limit or modify the obligation of CP to provide the specific
insurance coverage required by this Section Further, in the event the said policy(s) is
aliowed to lapse dunng the term hereof or any renewal thereof, this Agreement shall, at
NYS&W's option and subject to all its rights and privileges, notwithstanding any other clause
herein, be forthwith terminated upon five (5) days advance written notice being given to CP.

12 6 It is further provided and agreed that any Insurance coverage acquired hereunder by
CP will in no manner restnict or limit the liabilites assumed by CP hereunder

12.7 If CP fails to maintain the insurance required under this Agreement, NYS&W may at its
option terminate this Operating Agreement.

17
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12.8 Notwithstanding anything to the contrary in this Agreement, NYS&W agrees to accept,
in heu of any or all of the insurance required above, a written undertaking in form reasonably
acceptable to NYS&W by Canadian Pacific Railway Company to respond as an Insurer of its
subsidiary CP. CP shall comply annually by providing evidence of such undertaking In
accordance with Section 12.5.

Saction 13. CLAIMS AND SETTLEMENTS

13.1 Except as expressly provided elsewhers in this Agreement, all claims, injunes, deaths,
properly damages and losses ansing out of or connected with this Agreement shall be
investigated, adjusted and defended by the Party bearing the liability, cost and expense
therefors under the provisions of this Agreement. The Parties shall be bound by the Freight
Claim Rules, Principles and Practices of the AAR as to the handling of any claims for the loss
or damage to lading

132 Each Party will investigate, adjust and defend all cargo related hability claims filed with
it in accordance with 49 U S C. Section 11706 or 49 CF R Section 1005, or in accordance
with any applicable transportation contract filed pursuant to 48 U S.C Section 10709.

13.3 In the event a claim or sult is asserted against one of the Parties hereto which is the
other Party's duty hereunder to investigate, adjust or defend, then unless otherwise agreed,
such other Party shall, upon request, take over the investigation, adjustment and defense of
such claim or suit.

13.4 All costs and expenses in connection with the investigation, adjustment and defense of
any claim or suit under this Agreement shall be included as costs and expenses in applying
the liability provisions set forth herein, except that salanes or wages of full-time claim agents,
full-tme attomeys and other full-time employees of either Party engaged directly or indirectly

18
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in such work shall be bome by the employing Party

13.5 Excluding cargo related liability claims filed in accordance with 49 U.S.C. Section
11708 or 49 CF R Section 1005, or in accordance with any applicable transportation
contract filed pursuant to 49 U.S.C. Section 10709, neither Party shall settle or compromise
any clalm, demand, suit or cause of action for which the other Party has any hability under
this Agreement without the concurrence of such other Party if the consideration for such
settlement or compromise exceeds Fifty Thousand Dollars ($50,000).

13.6 It 1s understood that nothing in this Section shall modify or waive the conditions,
obligations, assumptions or apportionments provided in Section 14.

13.7 Each Party hereto agrees to Indemnify and hold harmless the other Party and its
parent corporation, subsidiaries and affiliates, and all of their respective directors, officers,
agents and employees from and against any and all costs and payments, including benefits,
allowances and arbitration, administrative and libgation expenses, ansing out of labor claims
or grievances made by or on behalf of its own employees. Further, it 1s the intention of the
Parties that each Party shall bear the full costs of grievances filed by ts own employee
arising under its collective bargaining agreements with its employees.

Section 14. CLEARING OF WRECKS

14.1 Whenever the non-maintaining Party’s use of the Joint Line requires rerailing,
wrecking service or wrecking train service, the Maintaining Party shall perform or provide
such service, inciuding the repair and restoration of roadbed, track and structures, except that
the Maintaining Party in its sole discretion may request a third party to perform such rerailing

service at the non-maintaming Party’s sole reasonable expense.

142 The cost, liabllity and expense of the foregoing, including without limitation loss of,
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damage to, or destruction of any property whatsoever and injury to and death of any person
or persons whomsoever or any damage to or destruction of the environment whatsoever,
including without limitation land, air, water, wildlife, and vegetation, resulting therefrom, shall
be apportioned in accordance with the provisions of Sections 12 and 14 hereof. All
locomotives, cars, equipment and salvage that are owned by or under the management and
control of or used at the time of such wreck, shall be promptly delivered to the derailing Party,
unless the Parties otherwise agree.

Section 15. LIABILITY

15.1 The responsibility and liability between the Parties for: (1) any personal injury or death
of any person (including employees of the parties and third persons), (ii) any real or personal
property damage of any person {Including property of the Parties and third persons), (n) any
damage or destruction to the environment (including land, air, water, wildlife and vegetation),
and (iv) all cleanup and remedial expenses, court costs, litigation expenses and attorney’s
fees resulting from the use of the Joint Line as descnbed herein, all of which are collectively
referred to as a “Loss”, will be divided as follows:

(a) If a Loss occurs on the Joint Line involving the trains, cars and locomotives of only
one of the Parties hereto, then that one Party is solely responsible for the Loss, even if
caused partially or completely by the another Party.

(b) If a Loss occurs on the Joint Line involving the trains, cars and locomotives of
more than one Party, then (1) each Party 1s solely responsible for any Loss to its own
employees, locomotives and equipment and that in its own revenue account including lading
and (ii) the Parties are equally responsible for any Loss to the Joint Line and any Loss
sustaned by third parties, regardless of the proportionate responsibility between them as to
the cause of the Loss.

20
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(c) For purposes of assigning responsibility of a Loss under this Section as between
the Parties hereto, a Loss involving one of the Partles to this Agreement and a third party or
parties shall be construed as being the sole responsibility of that one Party to this Agreement

(d) Whenever any liability, cost, or expense is assumed by or apportioned to a Party
herelo under the foregoing or succeeding provisions, that Party shall forever protect, defend,
Indemnify, and save harmless the other Party to this Agreement and their parent
corporations, subsidiaries and affilates, and all of its respective directors, officers, agents and
employees from and against that liabillty, cost and expense assumed by that Party or
apportioned to it, regardless of whether caused in whole or in part by the fault, failure,
neghgence, misconduct, nonfeasance, or misfeasance of the indemnitee or its directors,
officers, agents, or employees

{e) In every case of death or injury suffered by an employee of any Party hereto, when
compensation to such employees or employee's dependents is required to be paid under any
workmen's compensation, occupational disease, employers’ liability or other law, and any of
said Parties, under the provisions of this Agreement, are required to pay said compensation,
if such compensation is required to be paid in installments over a period of time, such Party
(ies) shall not be released from paying any such future installments by reason of the
expiration or other termination of this Agreement prior to any of the respective dates upon
which any such future instaliments are o be paid.

() For purposes of determining liability, pilots fumished by the Controling Party to the
non-controlling Party pursuant to this Agreement shall be considered as the employees of the
Controling Party while such pilots are on duty as pilots

(g) If a clam or suit shall be commenced against any of the Parties hereto for

Damage for which another Party hereto is ultimately liable, the Party sued or against whom
the claim 1s asserted may give notice of such claim or suit to the other Party and thereupon
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the latter shall assume the defense of the claim or suit and save harmless therefrom the
Party sued or against whom the clam is asserted The Party liable hereunder shall aiso be
responsible and indemnify the other Party for all costs and expenses associated with
defending the claim or suit {excluding the salanes, wages and benefits of the Parties’
employees), including reasonable outside attorneys' fees. Where both Parties are liable
hereunder, each Party shall bear its own costs and expenses associated with defending the
claim or sut.

152 Notwithstanding any and all of the forgoing provisions of this Section 15, in the event a
Loss occurs while the Jomnt Line 1s being used by CP and/or NYS&W, and such Loss is
attributable solely to the willful or wanton negligence of only one of the Parties to this
Agreement, then the Party hereto which was so willfully or wantonly negligent shall be solely
responsible for such Loss.

1563 For the purpose of assigning responsibility for Loss to or destruction of any property
whatsoever or Injury or death of any person or persons whomever, for this Section 15 as
between the Parties hereto, the trains, locomotives, cars and equipment of a railroad not a
party to this Agreement ("Third Party Railroad”) shall be considered to be the trams,
locomotives, cars and equipment of the Party who granted the Third Party Railroad such

rights.

Section 16. DEFAULT AND TERMINATION

In the event of any substantial faillure on the part of CP to perform its obligations under this
Agreement and Its continuance in such default for a period of sixty (60) days after written
notice thereof by certified mail from NYS&W, NYS&W shall have the right at Its option, after
first giving thirty (30) days wntten notice thereof by certified mail, and notwithstanding any
waiver by NYS&W of any prior breach thereof, to terminate the Trackage Rights and CP's
use of the Joint Line. The exercise of such rights by NYS&W shall not impair its nghts under
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this Agreement or any cause or causes of action it may have against CP for the recovery of
damages.

Section 17. REGULATORY APPROVAL

17 1 Should this Agreement require the pnor approval of the Surface Transportation Board
(“STB"), the Parties shall equally share the cost and expense of said filing and CP will initiate
and thereafter diligently pursue an appropnate application of petition to secure such approval

17.2 CP shall assume and hold NYS&W harmless from all employee claims predicated on
loss of, or adverse iImpact on, compensation, benefits or working conditions ansing from this
Agresment or the activities of the Parties hereunder, where such claims are predicated on
labor protective conditions imposed by the Surface Transportation Board or its predecessor

Section 18. ABANDONMENT AND DISCONTINUANCE OF JOINT LINE

18.1 CP shall have the nght, subject to securing any necessary regulatory approval, to
discontinue its use of the Joint Line or any portion thereof. NYS&W shall have the nght,
subject to securing any necessary regulatory approval, to abandon its use of the Jomnt Line or
any portion thereof. Before filing an application for regulatory approval of such abandonment,
NYS&W shall give CP ninety (90) days’ advance notice in writing of its intention to do so in
order that CP may determine whether it desires to purchase the Joint Line (or portion thereof)
or to discontinue its use thereof.

18 2 If CP desires to purchase the Joint Line, it shall submit an offer of financial assistance
under 49 U S.C. Section 10904 In the event the offer meets the requirements of 43 U S.C.
Section 10904 and NYS&W receives more than one such offer, NYS&W will exercise its
statutory night to negotiate with CP rather than with the other offer(s). Thereafter, the nghts
and obligations of the parties in respect to CP's acquisition of the Joint Line shall be
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governed by applicable provisions of the law.

18 3 In any one of the circumstances listed below CP shall be deemed to have determined
that it does not desire to purchase the Joint Line and that it desires to discontinue its use
thereof:

(a) CP fails to submit an offer of financial assistance to purchase the Joint Line within
the time prescribed by statute and applicable regulations, or

(b) CP, having made an offer of financial assistance to purchase the Joint Line, but
being unable to reach agreement with NYS&W as to the sale price, fails within the statutory
period to request the proper regulatory authonty to establish the terms and conditions of the
sale, or

(c) CP, having requested the proper regulatory authority to establish the terms and
conditions of sale, withdraws its offer of financial assistance, or

(d) CP, having requested the proper regulatory authonty to establish the terms of the
sale, rejects the authority’s order establishing said terms or fails to accept said terms within
the time prescribed by said order.

in such event CP shall promptly file an application with the proper regulatory authority
seeking approval of the discontinuance of its operations over the Joint Line. If CP does not
promptly file an application seeking approval of its discontinuance of CP's operations over the
Joint Line, NYS&W shall be deemed to have been given CP's power of attorney to take such
action on CP’s behalf

18.4 In the event any application filed by NYS&W is granted but an application filed by CP
under Section 18.2 above I1s denied by the proper regulatory authority, the Parties shall
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cooperate in taking such action as Is reasonably necessary to effect a sale of the Joint Line to
CP (including secunng any necessary regulatory authonty) for a price consistent with the
principles of 49 U.S.C. Section 10904,

18 5 In the event NYS&W abandons the Joint Line (or portion thereof) under circumstances
which (because of changes in the law or otherwise) are not susceptible of handling under the
procedures outlined above, the Parties shall cooperate and take such action as is necessary
to assure that CP erther promptly terminates its operations over the segment to be
abandoned or purchases said segment at a pnce consistent with the pnnciples of 49 U.S.C.
Section 10904 as Interpreted on the date of this Agreement.

18.6 In the event NYS&W's application for authority to abandon is denied, CP will withdraw
any apphication it has filed under Section 18 2 above.

18 7 Except as otherwise expressly agreed in writing, In the event any actions taken by the
Parties under this Section 18 result in an obligation imposed by any competent authority on
any Party hereto to protect the interests of affected employees, the responsibility for bearing
the cost thereof shall be borme by the Party which is the employer of the affected employee or
employees, notwithstanding the manner in which said cost may be apportioned in any order
or decision imposing the protection.

Section 19. TERM

19.1 This Agreement shall be effective the day and the year first written above or, in the
event STB approval is required, on the effective date such is secured and shall remain in full
force and effect for an initial term of ten years Unless NYS&W or CP notfies the other in
writing at least six (6) months prior to the expiration of the initial term, or any successive term,
this Agreement shall continue In full force and effect for three (3) successive terms of ten (10)
year terms under the same terms and conditions.
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19.2 Temmination of this Agreement shall not relieve or release any Party hereto from any
obligation assumed or from any liability which may have arisen or been incurred by any Party
under the terms of this Agreement pnor to the termination hereof

193 Should this Agreement not be renewed beyond the initial term or any successive term,
CP shall be responsible for the filing of discontinuance of the rights granted herein with the
STB and any other applicable regulatory authorities.

Section 20. ARBITRATION

Any wreconcilable dispute arising between the Parties with respect to this Agreement shall be
Jjointly submitted for binding arbitration under the Commercial Arbitration Rules of the
American Arbitration Association. The decision of the arbitrator shall be final and conclusive
upon the Parties hereto. Each Party to the arbitration shall pay the compensations, costs,
fees and expenses of its own witnesses, experts and counsel. The compensation, cost and
expense of the arbitrator, If any, shall be borne equally by the Parties hereto The arbitrator
shall not have the power to award consequential or punitve damages or to determine
violations of criminal or antitrust laws

Section 21. SUCCESSORS AND ASSIGNS

This Agreement shall inure to the benefit of and be binding upon the successors and
permitted assigns of the Parties hereto. CP shall not transfer or assign this Agreement, or
any of its rights, interests or obligations hereunder, to any person, firm, or corporation without
obtaining the prior written consent of NYS&W, which consent shall not be unreasonably
withheld if assignment or transfer is to a successor of CP's operations north of the Joint Line
and/or east of the Joint Line. Any assignment shall not be effective until such time as the
assignee agrees, in writing, to be bound by all terms and conditions of this Agreement,
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including but not imited to Section 1 2.

Section 22. NOTICES

22.1 Except as may be otherwise provided in this Agreement or as may be otherwise
mutually agreed 0 by the parties hereto from lime to tme, any and all notices or other
communications hereunder shall be in writng and shall be deemed given If delivered
personally or mailed by certified mail, postage prepaid, upon the date so personally delivered
or on the second day of uninterrupted postal service following the date so mailed, and shall
be addressed to the persons at the following addresses*

ToNYSW The New York, Susquehanna and Westem Railway Corporation

1 Railroad Avenue
Cooperstown, NY 13326

Attn President

With a copy o

The New York, Susquehanna and Western Railway Corporation
1 Railroad Avenue

Cooperstown, NY 13326

Aftn* General Counsel

To CPR Director-Interine Management
Canadian Pacific Railway
401 9th Avenue SW
Gulf Canada Square, Suite 500
Calgary, AB T2P 424

With a copy to:

Manager — Interhine Agreements
501 Marquette Avenue South
Suite 1525

Minneapolis, MN 55402
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22.2 Erther Party to this Agreement may provide changes to its address or addressees by
furnishing a notice of such change to the other party to this Agreement, in the same manner
as provided above for all other written notices.

Section 23. AFFECT ON OTHER AGREEMENTS

All existing understandings and agreements between the Parties hereto, or their
predecessors, relating to matters included herein, are hereby abrogated and made void
except that neither Parties hereto shall be released from any liability which may have ansen
under agreements and understandings in effect pnor to the date of execution of this
Agreement Subject understandings include but are not limited to;

(a) Consolidated Rail Corporation (“ConRail") and the Delaware and Hudson Railway
Company executed a trackage rights agreement dated September 8, 1980, (“Base
Agreement”) providing for the terms and conditions whereby certain operating rights where
granted to both Parties in the area of Scranton, PA and Binghamton, NY, to the extent that
NYSW is a successor in interest of ConRail under such Base Agreement

Section 24, SPECIAL CONTROL PROVISIONS

Notwithstanding any other provision of this Agreement, if NYS&W deems its trains have
become unnecessarily delayed when operating between Point F (Port Dick at mp 612.77 +/-)
and Point D (BX at mp 613.62 +/-) (Segment 3) , then NYS&W will submit a written grievance
to CP. CP will have 30 days to respond to the gnevance. If the response does not satisfy
NYS&W, NYS&W will submit written notification of change of control of train movements on
Segment 3 such that NYS&W shall become the Controlling Party for Segment 3 The change
in control of train movement will be come effective within 15 days of receipt of such
notification by CP. In the event NYS&W exercises such right o control train movements over
the Buffalo Runner between Point F (Port Dick at mp 612 77 +/-) and Point D (BX at mp
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613 62 +/-) then CP shall be entitled to control train movements over the Liberty Street Main
between Point D (BX at mp 613.62) and Point M (Robinson Street at mp 613.84 +/-).

Section 25. GOVERNING LAW
It is the intention of the Parties hereto that the laws of the State of New York shall govem the
validity of this Agreement, the construction of its terms, and the interpretation of the rights
and duties of the Parties’ hereto
Section 26. COUNTERPARTS
This Agreement may be executed in two or more counterparts, each of which shall be

deemed an original, but all of which together shall constitute but one and the same
instrument.
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed in
dupllcate, each part being an original, as of the day and year first abave writtan.

DELAWARE AND HUDSON THE NEW YORK, SUSQUEHANNA
RAILWAY COMPANY, ING. AND WESTERN RAILWAY

dib/a Canadlan Paclfic cORPORATIOE
By kP’

Its Diractor, Interine Managament its rP__.AL& \ Qe

pats Q¢ 708 1?7;‘ 2000, Date_Cebhan 24, 208

By
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THE NEW YORK, SUSQUEHANNA AND WESTERN RAILWAY CORPORATION /
CANADIAN PACIFIC TRACKAGE RIGHTS AGREEMENT, BINGHAMTON, NEW YORK
CP GRANT TO NYS&W

THIS TRACKAGE RIGHTS AGREEMENT dated October 24, 2008 by and between The New
York, Susquehanna and Western Railway Corporation, 1 Railroad Avenue, Cooperstown, New
York 13326 (“NYS&W"), and Delaware and Hudson Railway Company, Inc., 200 Ciifton
Comporate Parkway, P.O. Box 8002, Clifton Park, New York 12065, d/b/a Canadian Pacific,
(“CP"), sometimes individually referred to below as “the Party" and sometimes collectively
referred to below as "the Parties.”

RECITALS:

A Consolidated Rail Corporation ("ConRall") and the Delaware and Hudson Railway
Company executed a trackage rights agreement dated September 8, 1980, ('Base
Agreement”) providing for the terms and conditions whereby certain operating nghts were
granted to ConRail in the area Binghamton, NY

B. As a result of the sale by ConRail to NYS&W of certain rail lines to the north of
Binghamton, NY, and the granting by ConRail to NYS&W of certain trackage nghts, NYS&W
became a successor in interest to certain trackage nghts in the Binghamton, NY area included
in the Base Agreement

C. Conrail and Delaware and Hudson Railway Company (“D&H") executed an Interlocking
Agreement dated September 8, 1980 (“BD Interlocking Agreement”) goveming Conrail's
operation and maintenance of the “BD" Interlocking in Binghamton, NY at the sole cost and
expense of D&H.

D. NYS&W and D&H Comoration are parties to a Terminal Agreement dated Apnl 1, 1991
(“Terminal Agreement”) governing certain rail operations in and around Binghamton, NY as
more specifically set forth therein

1
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E. Norfolk Southem Railway Company (“NS”) is the successor In interest to ConRail's rail
lines In the Binghamton, NY area, including but not imited to the Base Agreement and the BD
Interlocking Agreement.

F. CP 1s the successor in interest to Delaware and Hudson Railway Company and D&H
Corporation

G The Parties executed a Memorandum of Agreement ("MOA”") that along with defining
obligations for roadway reconfiguration in the Terminal, provides terms and conditions for
continued use of terminal trackage as more specifically set forth therein.

H. The Parties entered into a letter agreement dated May 9, 2005 (“Letter”) surmounding
the construction of a new connection between the Norfolk Southern's Southern Tier #2 main
and CP’s #2 Runner in the wicinity of CPBD (“New CPBD Connection®) and setting forth
requirements to be met by the Parties prnor to NYS&W's use of the New CPBD Connection all
pursuant to the terms and conditions and as more specifically set forth therein

I Pursuant to a letter agreement dated May 27, 2005 (“Limited Waiver”) CP temporanly
lifted the restriction set forth in the Letter regarding NYS&W's commencement of the use of the
New CPBD Connection all pursuant to the terms and conditions and as more specifically set
forth therein

J. The Parties desire to memorialize a trackage rights agreement (“TRA") to be filed with
the Surface Transportation Board (“STB") which sets forth the terms and conditions by which
NYS&W shall use the CP line in Binghamton, New York more specifically set forth herein

NOW, THEREFORE, in consideration of the mutual promises and the other good and valuable
considerations set forth herein, it is agreed by the Parties as follows:
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Section1. GRANT OF TRACKAGE RIGHTS

11 Subject to the terms and conditions herein provided CP hereby grants to NYS&W the
non-exclusive right to operate its trains, locomotives, cars and equipment with its own crews
(hereinafter referred to as “Trackage Rights™) over trackage owned and operated by CP
(hereinafter referred to as “Joint Line"), as descnbed In Section 1 2 below. Trackage nghts
granted herein are for the sole purpose of operating trains, locomotives, cars and equipment in
the account of NYS&W with NYS&W's crews in overhead bridge service, including trains
operated by NYS&W in haulage service and pursuant to detour agreements with other camiers
shall be considered trains in the account of NYS&W (all hereafter the "NYS&W Trains®). All
NYS&W Trains shall be subject to the restrictions outlined in Section 2 below

1.2  Attached to, incorporated in and made a part of this Agreement is Exhibit A dated
* October 1, 2008, which shows the Joint Line between the points designated as Point “E"
(Buffalo Runner track connection with Bevier Street Yard at mp 613 54) to Point “"G” (Bevier
Street Yard connection with the Binghamton Runner at mp 612.98); Point “B” at mp 613.84 to
Point “D" (Old BX at mp 613.62 on the Buffalo Runner); Point “G™ on the Binghamton Runner
to Point “H" at mp 613.99; and Point *I” (BD connection with CP #2 Runner at mp 614.13) to
Point “J" (BD Connector-West at mp 614.3). The Joint Line includes all of CP's track
connections, facilities and appurtenances, signals and switches located between these points,
as such facilties and appurtenances, signals and switches are from time to time added to,
modified, or removed at the sole discretion of CP. Segment definitlons shall include the
necessary headroom/tailloom as reasonably required by NYS&W for safe and efficient
operations which shall generally not exceed one train’'s length. Except as expressly provided
for herein it is understood that thae Joint Line will not include CP’s freight rail yards

1.3 NYS&W may set off or pick up ral equipment in CP’'s Bewvier Street Yard identified
between Point E to Point G on Exiibit A.
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Section 2. RESTRICTIONS ON USE

2.1 The Trackage Rights granted herein are for overhead freight traffic only. NYS&W shall
not have the right, except as otherwise provided for within this Agreement, to

(a) Set off, pick up, or store equipment or switch industnes upon all or any part of the
Joint Line, except as necessary for the handling of locomotives, cars or cabooses bad ordered
en route; or

(b) Serve any industry, team or house track now existing or hereinafter located along
the Joint Line; or

(c) (Permit or admit, without pemmission in writing from CP, any third party to the use
of all or any part of the Joint Line; or

(d) Construct tracks connecting to the Joint Line without the express wntten consent
of CP, or

(e) Interchange with any carner along the Joint Line; or

4] Enter or Exit the Joint Line at any point on the Joint Line except as shown on
Exhibit A.

2.2 NYS&W shall not use line segments between Point D to Point H, Point G to H or Point |
to Point J for freight rail traffic that originates or terminates in Canada that had a previous or
subsequent movement over CSXT's Montreal Secondary on the one hand, and interchange
with CSXT in the New Jersey metropolitan area on the other hand (*Prohibited Traffic®).

2.3 Notwithstanding anything to the contrary, in the event NYS&W operates Prohibited
Traffic over ine segments defined in Section 2.2 above, CP shall assess NYS&W and NYS&W
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shall pay CP a fee in the amount of $1,500.00 per car, not as a penalty but as liquidated
damages for violation of Section 2.2 and depniving CP of freight revenue producing traffic.

Section 3. CONSTRUCTION AND MAINTENANCE OF CONNECTIONS

3.1  Existing connections or facilities, which are jointly used by the Parties hereto under
existing agreements, shall continue to be maintained, repaired and renewed by and at the
expense of the Party or Parties responsible for such maintenance, repair and renewal under
such agreements.

32 I, in the opinion of NYS&W, a new or upgraded connection is required at the point of
permitted entry or exit, or, if In the opinion of NYS&W, other upgrading, including but not
limited to capacity capital, switches, power switches, signals, communications and other
related track material is required for the operational efficiency, then NYS&W shall submit a
written request to CP to perform such work and CP may at its sole discretion construct the
additional or altered facilities along or to the Joint Line. NYS&W shall be responsible for the
funding such construction/upgrade at actual cost plus customary additives, unless otherwise
mutually agreed to by NYS&W and CP

3.3 CP shall perform all maintenance, repair and renewal of the New CPBD Connection
located upon CP's property, at the sole cost and expense of NYS&W and CP shall invoice
NYS&W pursuant to Section 9 of this Agreement for the costs of such maintenance, repair and
renewal.

Section 4. MAINTENANCE OF JOINT LINE

4.1 Other than trackage within the CPBD interlocker covered by the BD Interlocking
Agreement, CP shall maintain, repair and renew or caused to be maintained, repaired and
renewed, the Joint Line with its own supervision and labor forces. CP shall keep and maintain
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or cause to keep and maintain the Joint Line in reasonably good condition for the use herein
contemplated, but CP does not guarantee the conditions of the Joint Line or that operations
thereover will not be interrupted. CP shall take all reasonable steps to ensure that any
interruptions will be kept to a minimum and shall use its best efforts to avoid such interruptions.
Furthermore, except as may be otherwise provided in Section 13, NYS&W shall not by reason
of fallure or neglect on the part of CP to maintain, repair or renew the Joint Line, have or make
any claim or demand against CP or its parent corporation, subsidiaries or afflllates, or their
respective directors, officers, agents or employees for any injury to or death of any person or
persons whatsoever, or for any damage to or loss or destruction of any property whatsoever,
or for any nature suffered by NYS&W resulting from such failure or neglect.

4.2 Under terms of the BD Interlocking Agreement NS shall maintain, repair, renew and
operate the facility within CPBD Interlocker. NYS&W shall not by reason of failure or neglect
on the part of NS to maintain, repair, renew or operate CPBD Interlocker, have or make any
clam or demand against CP or its parent corporation, subsidlaries or affiliates, or their
respective directors, officers, agents or employees for any injury t0 or death of any person or
persons whatsoever, or for any damage to or loss or destruction of any property whatsoever,
or for any nature suffered by NYS&W resulting from such failure or neglect.

4.3 NYS&W shall be responsible for the funding of its Allocation as defined in Section 4,3(a)
below of the costs invoiced by NS to CP for the maintenance, repair, renewal and operation,
including operator's wages of said interiocking including the cost of electricity required for the
operation for the CPBD interlocker.

(a) Allocation shall mean each Party's proportion of scheduled north/south road
trains traversing CPBD as compared to total (NYS&W, CP and third party railroads) scheduled
north/south road trains traversing CPBD for one calendar month. Effective with the date first
wntten above it is understood between the Parties that NYS&W operates six (8) road trains
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over CPBD as compared to the total number of scheduled north/south train road trains of fifty-
two (52) operating through CPBD.

(b) If at any ime six (6) months or greater after the execution of this Agreement, and
thereafter not more frequently then once per calendar year, should either Party believes that
the Allocation of costs defined in Section 4.3 above does not accurately reflect therr usage of
CPBD then such Party by giving to the other Party thirty (30) days wntten notice may request a
modification to the Allocation provided for in Section 4.3(a). Upon receipt of such request, the
Parties shall meet and revise the Allocation to reflect current use of CPBD Any revision to the
Allocation shall be limited to a prospective basis.

Section 5. ADDITIONS, BETTERMENTS AND ALTERATIONS

51 CP may, from time to time at its sole cost and expense, make changes in, addibons and
betterments to or retirements from the Joint Line as shall, in its judgment, be necessary or
desirable for the economical or safe operation thereof or as shall be required by any law, rule,
regulation, or ordinance promulgated by any governmental body having jurisdiction Such
additions shall become part of the Joint Line and such retirements shall be excluded from the
Joint Line.

5.2 In the event of changes in or additions and betterments to the Joint Line, including
changes in the communication or signal facilities, are requested by NYS&W to accommodate
NYS&W's operations beyond that required by CP to accommodate its operations, then CP
may at Its sole discretion construct the additional or altered facilities along or to the Joint Line.
NYS&W shall be responsible for the funding such construction/upgrade at actual cost plus
customary addltives, unless otherwise mutually agreed to by NYS&W and CP.
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Section 6. OPERATION AND MANAGEMENT OF JOINT LINE

6.1 The management and operation of the Joint Line shall be under the exclusive direction
and control of CP The trains, locomotives, cars and equipment of CP, NYS&W and any other
present or future user of the Joint Line or any portion thereof shall be operated without
prejudice or partiality to any party and in such manner as shall afford the most economical and
efficient manner of movement of all traffic.

6.2 Each Party shall comply with the Federal Locomotive Inspection Act and the Federal
Safety Appliance Act, as amended, and any other federal and state and local laws, regulations
and rules respecting the operation, condition, inspection and safety of its trains, locomotives,
cars and equipment or trains, locomotives, cars and equipment under its control while such
trans, locomotives, cars and equipment are being operated over the Joint Line
Notwithstanding any other provisions herein, Each Party shall indemnify, protect, defend, and
save harmless the other Party and its subsidiaries and affiiates, and all of thelr respective
directors, officers, agents and employees from and against all fines, penalties and liabilities
imposed upon such other Party or its subsidianes or affiliates, or their respective directors,
officers, agents and employees under such laws, rules, and regulations by any public authority
or court of competent jurisdiction, when attnbutable solely to the failure of the Party to comply
with its obligations in this regard

8.3 When operating Trackage Rights traffic over the Joint Line, NYS&W’s locomotives and
crews shall be equipped to communicate with the operators of the segments of Joint Line on
radio frequencies then nommally used in directing train movements on the Joint Line
NYS&W's locomotives shall be adequately powered to maintain the maximum authorized
freight speeds as provided by CP's operating rules, and equipped with such cab signals,
Locomotive Speed Limiter and other safety equipment that is required by law or instruction for
the operation over any or all of the Joint Line.
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6.4 NYS&W, at it sole expense, shall install and maintain upon its trains, locomotives,
cabooses and cars such equipment or devices, including but not limited to EOT's with
functioning telemetry, as may now or in the future be mandated by the Federal Railroad
Administration, or other goveming body having authority, for the safe and efficient operation of
trains over the Joint Line.

6.5 The operation of NYS&W over the Joint Line, shall at all times be in accordance with the
safety and operating rules, instructions and restrictions of CP, provided, however, that such
rules, instructions and restrictions shall be reasonable, just and fair between all parties using
the Joint Line and shall not unjustly discriminate against any of them. These rules and
instructions shall include, but not be limited to, operating and safety rules, timetables, special
instructions, bulletins, general orders and authoritative directions of train dispatchers and
operating officers. Other than those restrictions provided for herein, CP will not make any rule
or restriction applying to NYS&W's trains that does not apply with equal force to CP’s trains

6.6 NYS&W trains while operating over the Joint Line shall not include locomotives, cars or
equipment which exceed the width, height, weight or other restrictions or capacities of the Joint
Line as published In Rallway Line Clearances, and no train shall contain locomotives, cars or
equipment which require speed restrictions or other movement restrictions below the maximum
authorized freight speeds as provided by CP’s operating rules and regulations without the prior
consent of CP.

6.7 In the event that a train of NYS&W shall be forced to stop on the Joint Line due to
mechanical failure of NYS&W's equipment or any other cause not resulting from an accident or
derailment, and such train 1s unable to proceed, or If a train of NYS&W fails to maintain the
speed required by CP on the Joint Line, or if in emergencies, cnppled or otherwise defective
cars are set out of NYS&W's trains on the Joint Line, CP shall have the option to furmnish
motive power or such other assistance as may be necessary to crew, haul, help or push such
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trains, locomotives or cars, or to properly move the disabled equipment off the Joint Line, and
NYS&W shall reimburse CP for the actual cost of rendering any such assistance.

6.8 If it becomes necessary to make repairs to or adjust or transfer the lading of such
cnppled or defective cars in order to move them off the Joint Line, CP shall have the option of
performing such work and NYS&W shall reimburse CP for the cost thereof.

6.9 All employees of NYS&W engaged in the operation of NYS&W trains over the Joint Line
shall be required to qualify for entry onto the Joint Line by passing penodic examinations on
the operating and safety rules of CP In addition to the physical characteristics of the Joint Line.
NYS&W shall make such arrangements with CP as may be required to ensure that all of Iits
employees who shall operate its trains, locomotives, cars and equipment over the Joint Line
are qualifled for operation thereover, and NYS&W shall pay to CP, upon receipt of bills
therefore, any and all costs incumred by CP in connection with the qualification of such
employees of NYS&W which may include, but are not limited to, those costs addressed In
Section 9 of this Agreement including the cost of pilots furmished by CP, until such time as
such employees are deemed by the appropriate examining officer of CP to be property
qualfied for operation as herein contemplated. CP may require that such qualification trips be
repeated if the subject NYS&W employee has not made a trip over the Joint Line within a
reasonable period of preceding time, but only to the same extent as would be required of CP's
own employees. Pending qualification or requalification of subject employees, CP shall fumish
a pilot or pllots, at the expense of NYS&W, to allow operation as contemplated in this
Agreement For purposes of Section 15 of this Agreement, any employee of CP acting as a
pilot for NYS&W will be considered an employee of NYS&W.

6.10 If any employee of NYS&W, neglects, refuses or fails to abide by CP's rules, safety
rules, instructions or restrictions governing the operation over the Joint Line, CP shall in writing
so notify NYS&W. CP shall have the right to require NYS&W to promptly withhold any such

10
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NYS&W employee from service over the Joint Line pending the result of formal investgation of
the alleged neglect, refusal or failure. After the notice is given to NYS&W, CP and NYS&W
shall promptly hold a joint investigation, in which each of the Parties shall bear ts own
expenses for its own employees and witnesses. Notice of such investigation to NYS&W
employees shall be given by NYS&W officers. The Investigation shall be conducted in
accordance with the terms and conditions of the agreements between NYS&W and its
employees. If the result of such investigation warrants, any subject NYS&W employee so
investigated shall upon written request by CP, be restncted by NYS&W from operating on the
Joint Line, and NYS&W shall release and indemnify CP from and against any and all claims
and expenses related to such restriction, provided, however, that CP shall not unreasonably
exercise this right of restriction.

6.11 Neither Party hereto shall require the other Party’s crews to perform any work beyond
that required by its current labor agreements, subject to any modifications that may result from
future labor agreements, while said crews are on the other Party's property and/or subject to
the other Party's supervision Should either Party require the other Party's crews to perform
additional services over and above that contempliated herein, which results in penalty clams
being progressed, that Party shall reimburse the other Party for the cost of all such claims. it s
agreed that the Party subject to the claims shall notify the other Party of such claims so that
the movement(s) causing the claim(s) can be corrected to avoid liability.

6.12 To promote more efficient train operations over the Joint Line, NYS&W and CP
operating managers shall meet periodically to discuss train schedules and any operational
Issues that have arisen. In addition, each party will provide the other with advance notice of
additions to or changes to train schedules, and the parties shall meet to discuss any issues
raised by such changes. NYS&W shall communicate with CP's dispatcher or other designated
official on a daily basis to discuss estimated time of arrival of trains to promote efficient train

operations.

11
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Section7. MILEAGE AND CAR HIRE

All mileage and car hire charges accruing on cars in NYS&W's trains on the Joint Line shall be
assumed by NYS&W and reported and paid by NYS&W.

Section 8. BAD ORDERS AND LIGHT RUNNING REPAIRS

If any cars, cabooses, or locomotives of NYS&W are bad ordered en route on the Joint Line
and it 18 necessary that they be set out, those cars, cabooses or locomotives shall, after being
promptly repaired, be promptly picked up by NYS&W. CP may, upon request of NYS&W and
at the exclusive expense of NYS&W, unless otherwise provided for in the Field and Office
Manuals of the Interchange Rules of the Association of American Raiiroads, furnish required
labor and material to perform fight repairs required to make such bad ordered equipment safe
and lawful for movement, and billing for this work shall be at rates prescnbed in, and submitted
pursuant to, the Fleld and Office Manuals of the Interchange Rules of the Association of
American Railroads

Section 9. BILLING AND PAYMENT OF CHARGES

9.1 Except as specifically provided for elsewhere in the Agreement, there shall be no
compensation required for NYS&W's use and operation over the Joint Line, provided however,
that CP is exercising its rights to operate over NYS&W trackage under a separate reciprocal
trackage rights agreement dated on an even date herewith. In the event CP discontinues it
operation over the NYS&W pursuant to Section 8.1, the Parties shall meet and develop an
equitable charge for CP to invoice NYS&W for the use of the Joint Line. If after ninety (90)
days the Parties cannot agree fo a trackage rights fee this issue may be submitted to
arbitration pursuant to Section 19 herein.

12
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9.2 1t s expressly understood and agreed that the payments described In this Section 9 to
be paid by NYS&W do not, in any case, include any cost or expense which may be incurred by
CP on account of loss of or damage to property, or injury to or death of any person or persons
arising out of, or in connection with, the operation by NYS&W upon or over the Joint Line. It is
agreed by and between the Parties that such tems of cost or expense shall be bome and paid
by the Parties according to the provision of Section 14 hereof.

9.3 Al monthly bills rendered pursuant to the provisions of this Agreement shall include
invoiced expense plus direct labor and material costs, together with the customary surcharges,
overhead percentages and equipment rentals as specified at the time any work is performed..

9.4 The payment of bllls shall not be delayed or payment refused or reduced on the face
amount of bill rendered because of errors in supporting details which are not material relative
to the billed amount, but bill shall be paid as rendered and exception to charges shall be taken
in writing addressed to the officer of CP responsible for the 1ssuance of the bill, provided that
no exception to any charge shall be honored, recognized or considered If filed after the
expiration of one (1) year from the last day of the calendar month during which the bill
contalning said charge was rendered

8.5 NYS&W shall maintain complete and accurate records applicable to its use of the Joint
Line under this Agreement and such records shall be open to inspection by representatives of
CP upon reasonable notice during regular office hours

Section 10. INDEMNIFICATION AND CASUALTY

10.1 The Parties, shall forever defend, indemnify and hold harmless each other, its parents
and affiliates, and their respective officers, agents, representatives and employees (collectively
the “Indemnified Parties") from and against any and all liabilities, claims, demands, penalties,
fines, settlements, damages, costs, expenses and judgments of whatever kind or nature,

13
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known or unknown, contingent or otherwise (a) relating to or arising from any and all liens and
encumbrances which may be filed or recorded against the Joint Line or any hen filed against
any funds of any of the Indemnified Parties as a result of actions taken by or on behalf of
NYS&W, its contractors, subcontractors, agents, representatives, employees, guests or
invitees, or (b) arising out of, or resulting from the presence, storage, transportation, disposal,
release or threatened release of any Hazardous Materials (as hereinafter defined) over, under,
in , on, from or affecting the Joint Line or any persons, real property, personal property, or
natural substances thereon or affected thereby dunng the term of this Agreement, to the extent
said presence, disposal, release or threatened release Is the result of any act(s) or omission(s)
of NYS&W or NYS&W's employees, guests, contractors, subcontractors, representatives or
agents. For the purpose of this paragraph "Hazardous Materials” means (i) any “hazardous”
waste as defined under the Resource Conservation and Recovery Act, 42 U.S C Section 9601
et seq., or (i) “hazardous materials” as defined under the Hazardous Materials Transportation
Act, 49 U S.C. Section 1801 et seq, or (iii) "hazardous substance” as defined under the Clean
Water Act, 33 U.S.C. Section 1321 et seq., or (iv) asbestos, or (v) polychlorinated biphenyis.

Each party shall provide wntten notice to the other Party of the receipt of any notice of any
claim or threatened claim, and provide to the other Party a copy of the notice, any additional or
other documents provided by the person making the claim, and any response to the claim For
any clam under this Section 10.1, NYS&W shall have the sole duty to defend or respond to
any claim, and to take all actions required by applicable law, ordinance or govermnmental rule,
regulation or order o respond to any such claim or the events leading to such a claim, all at its
sole and exclusive cost. Subject to taking all actions necessary to maintain any applicable
privilege, NYS&W shall promptly provide CP its parent and affiliates, with a copy of all studies,
expen reports, and other documents related to such claim, and shall consult with CP its parent
and affiliates concemning any response. CP its parent and affiliate may be represented at their
own expense in a proceeding related to the claim by counsel or other representative, and
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NYS&W (and its agents. consultants and counsel) shall cooperate with CP its parent and
affiliates regarding such participation.

10.2 Without limiting the foregoing Section 10.1, in addition to nofifying the appropriate police
and other agencies, NYS&W shall promptly report to CP any FRA reportable accident/incident
or crime which arises in connection with the Joint Line. NYS&W will comply with all rules and
regulatons 1ssued by the FRA and other agencies conceming the reporting of
accidents/incidents.

Section 11. INSURANCE

11.1 NYS&W, at its sole cost and expense, shall take out and keep in full force and effect
and pay all premiums for, throughout the term and dunng such other time as this Agreement
remains in force, the following Insurances:

(a) Commercial General Liability (C G.L.) or Railroad Liability insurance covering
the activities conducted by NYS&W. Such policies shall have inclusive limits of not less than
Twenty-five Million Dollars ($25,000,000) for each occurrence with a maximum deductible of
Two Hundred Fifty Thousand Dollars ($250,000) involving bodily injury, death or property
damage. In the event NYS&W handles a Poison Inhalation Hazard / Toxic Inhalation Hazard
(‘PIH/TIH") commodity defined in the Federal Hazardous Matenals Transportation Act (48
U S.C. Section 5101 et. seq. and the regulations of the Secretary of Transportation issued
thereunder at 49 C F.R Parts 171, 172 and 173, over the Joint Line it shall provide CP with
evidence of such C.G.L. insurance policy covenng these activities This policy shall have
inclusive imits of not less than Fifty Million Dollars ($50,000,0000). Either policy shall by its
wording or by endorsement include but not be limited to the following:

{}) name CP and its associated or affiliated companies (and the directors,
officers, employees , agents and trustees of all of the foregoing) as an

15
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additional insured with respect to obligations of NYS&W's operation under
this Agreement and incidental thereto;

CP and its associated or affiliated companies (and the directors, officers,
employees, agents, and trustees of all of the foregoing) shall be waived of
any and all subrogation in the event of damages, losses, incidents, claims
and potential claims;

“cross liability” or “severability of interest” clause which shall have the
effect of insuring each person, firm or corporation named in the policy as
an insured in the same manner and to the same extent as if a separate
policy had been issued to each,

blanket contractual liability, to include the insurable liabilities herein
assumed by NYS&W,;

products and completed operations,

Include coverage for accidental discharge of Hazardous Matenals in the
conduct of NYS&W's operations;

insure against all Federal Employer’s Liability Act claims for liability arising
out of NYS&W's operation provided for in the Agreement, and.

sudden and accidental pollution, or named perils poliution including the
release or dispersal of pollutants as a result of a collision, overtuming or
derailment of any vehicle or railway rolling stock

(Intentionally Omitted).
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(c) Insunng against loss or liability in connection with property damage on or in the
vicinity of the Joint Line. Any damages to the property of CP in the care, custody, or control of
NYS&W which consists solely of the railroad track infrastructure on the Joint Line, or for which
NYS&W has assumed lability will be the responsibility of NYS&W subject to the indemnity.

11.2 NYS&W agrees to ensure full continuty of coverage for claims made policies during the
term of this Agreement including purchase of any tail policies required to ensure coverage for
losses that may have occurred but not discovered untl 10 years after the closure or
termination of this agreement. NYS&W further agrees to immediately give written notice to the
Director of Risk Management, Gulf Canada Square, 401 - 9th Avenue SW, Calgary, Alberta
T2P 424, of any claim or notice of incident or notice of potential claim that 1s required to be
reported to its liability insurance company for incidents that occurred on the Joint Line.

113 At any time not less than sixty (60) days prior to an anniversary date of this Agreement,
CP, in consideration of current and reasonably anticipated claims and litigation costs against
NYS&W, may notfy NYS&W of CP's intent to increase the amount of insurance required by
this Agreement or to require that the terms and conditions of such insurance be modified.
Should NYS&W object to any such Increase or modification, NYS&W and CP will attempt in
good falth to negotiate a resolution of their disagreement. If NYS&W and CP are not able to
agree and such disagreement continues for thirty (30) days past the anniversary date of this
Agreement, then the matter or matters in disagreement will be submitted to Arbitration
pursuant to Section 17 hereof

11.4 Each policy of insurance obtained by NYS&W pursuant to the requirements of this
Section will contain provisions requiring Lthat the insurance carrier give CP, through the Director
Risk Management of CP, at least thirty (60) days notice in writing of any proposed policy
cancellation or any modification of the terms and conditions of any policy of insurance NYS&W
is required to provide under this Section.

17
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11.5 The terms and conditions of each policy of insurance obtained by NYS&W to satisfy the
requirements of this Section will be subject to the approval of CP. At least thirty (30) days prior
to the effective date of this Agreement, NYS&W will fumish to CP's Director of Risk
Management, an accurate copy of each policy of insurance obtained pursuant to the
requirements of this Section. Neither compliance with this requirement nor CP’s approval of
the terms and conditions of any such policy will in any way limit or modify the obligation of
NYS&W to provide the specific insurance coverage required by this Section. Further, in the
event the said policy(s) 1s allowed to lapse dunng the term hereof or any renewal thereof, this
Agreement shall, at CP’s option and subject to all its nghts and privileges, notwithstanding any
other clause herein, be forthwith terminated upon five (5) days advance written notice being
given to NYS&W.

11.6 It is further provided and agreed that any insurance coverage acquired hereunder by
NYS&W will in no manner restrict or limit the liabilities assumed by NYS&W hereunder.

11.7 If NYS&W fails to maintain the insurance required under this Agreement, CP may at its
option terminate this Operating Agreement.

Section 12. CLAIMS AND SETTLEMENTS

12.1 Except as expressly provided elsewhere in this Agreement, all claims, injuries, deaths,
property damages and losses ansing out of or connected with this Agreement shall be
investigated, adjusted and defended by the Party bearing the liability, cost and expense
therefore under the provisions of this Agreement. The Parties shall be bound by the Freight
Claim Rules, Principles and Practices of the AAR as to the handling of any claims for the loss
or damage to lading

18
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12.2 Each Party will investigate, adjust and defend all cargo related liability claims filed with it
in accordance with 49 U.S.C. Section 11706 or 49 C.F.R. Section 1005, or in accordance with
any applicable transportation contract filed pursuant to 49 U.S.C. Section 10709.

12.3 In the event a claim or suit I1s asserted against one of the Parties hereto which is the
other Party’s duty hereunder to investigate, adjust or defend, then unless otherwise agreed,
such other Party shall, upon request, take over the investigation, adjustment and defense of
such claim or suit.

12.4 All costs and expenses in connection with the investigation, adjustment and defense of
any claim or suit under this Agreement shall be included as costs and expenses in applying the
liability provisions set forth herein, except that salarles or wages of full-time claim agents, full-
time attomeys and other full-time employees of either Party engaged directly or indirectly in
such work shall be bome by the employing Party

125 Excluding cargo related liability claims filed in accordance with 49 U.S.C. Section 11706
or 49 C.F.R. Section 1005, or in accordance with any applicable transportation contract filed
pursuant to 49 U.S.C. Section 10709, neither Party shall settle or compromise any claim,
demand, suit or cause of action for which the other Party has any liability under this Agreement
without the concurrence of such other Party f the consideration for such settiement or
compromise exceeds Fifty Thousand Dollars {$50,000).

12.6 It is understood that nothing in this Section shall modify or waive the conditions,
obligations, assumptions or apportionments provided in Section 14.

12.7 Each Party hereto agrees to indemnify and hold harmless the other Party and its parent
corporation, subsidiaries and affillates, and all of their respective directors, officers, agents and
employees from and against any and all costs and payments, inciuding benefits, allowances
and arbitration, administrative and litigation expenses, arising out of labor claims or grnievances
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made by or on behalf of its own employees. Further, it is the intention of the Parties that each
Party shall bear the full costs of grievances filed by Iits own employee ansing under its
collective bargaining agreements with its employees.

Section 13. CLEARING OF WRECKS

131 Whenever NYS&W's use of the Joint Line requires rerailing, wrecking service or
wrecking train service, CP shall perform or provide such service, including the repair and
restoration of roadbed, track and structures, except that CP in its sole discretion may request a
third party to perform such reralling service at NYS&W's sole reasonable expense.

13.2 The cost, liabity and expense of the foregoing, Including without limitation loss of,
damage to, or destruction of any property whatsoever and injury to and death of any person or
persons whomsoever or any damage to or destruction of the environment whatsoever,
including without limitation land, air, water, wildlife, and vegetation, resulting therefrom, shall
be apportioned in accordance with the provisions of Sections 12 and 14 hereof All
locomotives, cars, equipment and salvage that are owned by or under the management and
control of or used by NYS&W at the time of such wreck, shall be promptly dellvered to
NYS&W, unless the Parties otherwise agree

Section 14. LIABILITY

14.1 The responsibility and liability between the Parties for: (i) any personal injury or death of
any person {(including employees of the parties and third persons), (n) any real or personal
property damage of any person (including property of the Parties and third persons), (lif} any
damage or destruction to the environment (including land, air, water, wildlife and vegetation),
and (iv) all cleanup and remedial expenses, court costs, litigation expenses and attomey’s fees
resulting from the use of the Joint Line as described herein, all of which are collectively
referred to as a “Loss”, will be divided as follows:
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(a) If a Loss occurs on the Jont Line involving the trains, cars and locomotives of
only one of the Parties hereto, then that one Party is solely responsible for the Loss, even if
caused partially or completely by the another Party.

(b) if a Loss occurs on the Jont Line mnvolving the trains, cars and locomotives of
more than one Party, then (i) each Party is solely responsible for any Loss to its own
employees, locomotives and equipment and that In Its own revenue account including lading
and (i) the Parties are equally responsible for any Loss to the Joint Line and any Loss
sustained by third parties, regardless of the proportionate responsibility between them as to
the cause of the Loss.

(c) For purposes of assigning responsibility of a Loss under this Section as between
the Parties hereto, a Loss involving one of the Parties to this Agreement and a third party or
parties shall be construed as being the sole responsibllity of that one Party to this Agreement.

(d) Whenever any liability, cost, or expense I1s assumed by or apportioned to a Party
hereto under the foregoing or succeeding provisions, that Party shall forever protect, defend,
indemnify, and save harmless the other Party to this Agreement and their parent corporations,
subsidiaries and affiliates, and all of its respective diractors, officers, agents and employees
from and against that hability, cost and expense assumed by that Party or apportioned to it,
regardiess of whether caused in whole or in part by the fault, failure, negligence, misconduct,
nonfeasance, or misfeasance of the indemnitee or its directors, officers, agents, or employees.

(e) In every case of death or injury suffered by an employee of any Party hereto,
when compensation to such employees or employee’s dependents 1s required to be paid under
any workmen's compensation, occupational disease, employers’ liability or other law, and any
of said Parties, under the provisions of this Agreement, are required to pay said compensation,
if such compensation i1s required to be paid in instaliments over a period of time, such Party
(ies) shall not be released from paying any such future installments by reason of the expiration
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or other termination of this Agreement prior to any of the respective dates upon which any
such future installments are to be paid.

()  For purposes of determining hability, pilots fumished by CP to NYS&W pursuant
to this Agreement shall be considered as the employees of NYS&W while such pilots are on
duty as pilots.

(@) If a claim or suit shall be commenced against any of the Parties hereto for
Damage for which another Party hereto is ultimately liable, the Party sued or against whom the
claim Is asserted may give notice of such claim or suit to the other Party and thereupon the
latter shall assume the defense of the clam or suit and save harmless therefrom the Party
sued or against whom the claim i1s asserted The Party liable hereunder shall also be
responsible and indemnify the other Party for all costs and expenses associated with
defending the claim or suit (excluding the salaries, wages and benefits of the Parties’
employees), including reasonable outside attomeys' fees. Where both Parties are liable
hereunder, each Party shall bear its own costs and expenses associated with defending the
claim or suit.

14.2 Notwithstanding any and all of the forgoing provisions of this Section 14, in the event
Loss occurs while the Joint Line 1s being used by NYS&W and/or CP, and such Loss is
atiributable solely to the willful or wanton negligence of only one of the Parties to this
Agreement, then the Party hereto which was so willfully or wantonly negligent shall be solely
responsible for such Loss.

Section 15. DEFAULT AND TERMINATION

In the event of any substantlal fallure on the part of NYS&W to perform its obligations under
this Agreement and Its continuance in such default for a period of sixty (60) days after wntten
notice thereof by certified mail from CP, CP shall have the nght at its option, after first giving
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thirty (30) days written notice thereof by certified mail, and notwithstanding any waiver by CP
of any prior breach thereof, to terminate the Trackage Rights and NYS&W's use of the Jont
Line. The exercise of such nghts by CP shall not impair its rights under this Agreement or any
cause or causes of action it may have against NYS&W for the recovery of damages

Section 16. REGULATORY APPROVAL

16.1 Should this Agreement require the prior approval of the Surface Transportation Board
("STB"), the Parties shall equally share the cost and expense of said filing and CP will initiate
and thereafter diligently pursue an appropriate application of petition to secure such approval,

16.2 NYS&W shall assume and hold CP harmless from all employee claims predicated on
loss of, or adverse impact on, compensation, benefits or working conditions ansing from this
Agreement or the activities of the Parties hereunder, where such claims are predicated on
labor protective conditions imposed by the Surface Transportation Board or its predecessor.

Section 17. ABANDONMENT AND DISCONTINUANCE OF JOINT LINE

17 1 NYS&W shall have the right, subject to securing any necessary regulatory approval, to
discontinue its use of the Joint Line or any portion thereof CP shall have the right, subject to
secunng any necessary regulatory approval, to abandon lts use of the Joint Line or any portion
thereof. Before filing an application for regulatory approval of such abandonment, CP shall
give NYS&W ninety (80) days’ advance notice in writing of its intention to do so in order that
NYS&W may determine whether it desires to purchase the Joint Line {or portion thereof) or to
discontinue its use thereof.

17.2 |If NYS&W desires to purchase the Joint Line, it shall submit an offer of financial
assistance under 49 U.S.C. Section 10804. In the event the offer meets the requirements of
49 U S.C. Section 10904 and CP receives more than one such offer, CP will exercise its
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statutory right to negotiate with NYS&W rather than with the other offer(s). Thereafter, the
nghts and obligations of the parties in respect to NYS&W's acquisition of the Joint Line shall be
governed by applicable provisions of the law.

17.3 In any one of the circumstances listed below NYS&W shall be deemed to have
determined that it does not desire to purchase the Joint Line and that it desires to discontinue
its use thereof:

(i) NYS&W fails to submit an offer of financial assistance to purchase the
Joint Line within the time prescribed by statute and applicable regulations,
or

(m) NYS&W, having made an offer of financial assistance to purchase the
Joint Line, but being unable to reach agreement with CP as to the sale
price, fais within the statutory period to request the proper regulatory
authority to establish the terms and conditions of the sale, or

(m) NYS&W, having requested the proper regulatory authority to establish the
terms and conditions of sale, withdraws its offer of financial assistance, or

(v} NYS&W, having requested the proper regulatory authonty to establish the
terms of the sale, rejects the authority’s order establishing said terms or
fails to accept said terms within the time prescribed by said order.

In such event NYS&W shall promptly file an application with the proper regulatory authority
seeking approval of the discontinuance of its operations over the Jont Line. If NYS&W does
not promptly file an application seeking approval of its discontinuance of NYS&W's operations
over the Joint Line, CP shall be deemed to have been given NYS&W's power of attorney to
take such action on NYS&W's behalf.
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17.4 In the event any application filed by CP is granted but an application filed by NYS&W
under Section 17.2 above Is denied by the proper regulatory authority, the Parties shall
cooperate in taking such action as is reasonably necessary to effect a sale of the Joint Line to
NYS&W (including securing any necessary regulatory authority) for a price consistent with the
pnnciples of 49 U.S.C. Section 10904

17.5 In the event CP abandons the Joint Line (or portion thereof) under circumstances which
(because of changes in the law or otherwise) are not susceptible of handling under the
procedures outlined above, the Parties shall cooperate and take such action as is necessary to
assure that NYS&W either promptly terminates s operations over the segment to be
abandoned or purchases said segment at a price consistent with the principles of 49 US C
Section 10904 as interpreted on the date of this Agreement.

17.6 In the event CP’'s application for authority to abandon i1s denied, NYS&W will withdraw
any application it has filed under Section 17.2 above.

17.7 Except as otherwise expressly agreed in writing, in the event any actions taken by the
Parties under this Section 17 result in an obligation imposed by any competent authority on
any Party hereto to protect the interests of affected employees, the responsibility for bearing
the cost thereof shall be borne by the Party which is the employer of the affected employee or
employees, notwithstanding the manner in which said cost may be apportioned in any order or
decision imposing the protection.

Section 18. TERM

18.1 This Agreement shall be effective the day and the year first wntten above or, in the
event STB approval is required, on the effective date such is secured and shall remain in full
force and effect for an initial term of ten years. Unless CP or NYS&W notifies the other in
writing at least six (6) months prior to the expiration of the initial term, or any successive term,
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this Agreement shall continue In full force and effect for three (3) successive terms of ten (10)
year terms under the same terms and conditions.

18.2 Temmination of this Agreement shall not relieve or release any Party hereto from any
obligation assumed or from any liabllity which may have ansen or been incurred by any Party
under the terms of this Agreement prior to the termination hereof.

18.3 Should this Agreement not be renewed beyond the initial term or any successive term,
NYS&W shall be responsible for the filing of discontinuance of the rights granted herein with
the STB and any other applicable regulatory authonties.

Section 19. ARBITRATION

Any irreconcilable dispute ansing between the Partles with respect to this Agreement shall be
jointly submitted for binding arbitration under the Commercial Arbitration Rules of the Amencan
Arbitration Association The decision of the arbitrator shall be final and conclusive upon the
Parties hereto. Each Party to the arbitration shall pay the compensations, costs, fees and
expenses of Its own witnesses, experts and counsel. The compensation, cost and expense of
the arbitrator, if any, shall be borne equally by the Parties hereto. The arbitrator shall not have
the power to award consequential or punitive damages or to determine violations of criminal or
antitrust laws.

Section 20. SUCCESSORS AND ASSIGNS

This Agreement shall inure to the benefit of and be binding upon the successors and permitted
assigns of the Parties hereto. NYS&W shall not transfer or assign this Agreement, or any of its
rights, interests or obligations hereunder, to any person, firm, or corporation without obtaining
the prior written consent of CP, which consent shall not be unreasonably withheld f
assignment or transfer IS to a successor of NYS&W's operations north of the Joint Line and/or
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east of the Joint Line Any assignment shall not be effective until such time as the assignee
agrees, In witing, to be bound by all terms and conditions of this Agreement, including but not
Iimited to Section 1.2.

Section 21. NOTICES

21.1 Except as may be otherwise provided in this Agreement or as may be otherwise
mutually agreed to by the parties hereto from time to time, any and all notices or other
communications hereunder shall be in writing and shall be deemed given if delivered
personally or mailed by certified mail, postage prepaid, upon the date so personally delivered
or on the second day of uninterrupted postal service following the date so mailed, and shall be
addressed to the persons at the following addresses.

To NYS&W The New York, Susquehanna and Westem Railway Corporation
1 Rallroad Avenue
Cooperstown, NY 13326

Attn: President

With a copy to:

The New York, Susquehanna and Western Railway Corporation
1 Railroad Avenue

Cooperstown, NY 13326

Attn* General Counsel

To CP: Director-Interline Management
Canadian Pacific
200 Clifton Corporate Parkway
Clifton Park, NY 12065

With a copy to:
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Manager - Interline Agreements
Canadian Pacific

501 Marquette Avenue South
Suite 1525

Minneapolis, MN 55402

21.2 Enher Party to this Agreement may provide changes to its address or addressees by
fumishing a notice of such change to the other party to this Agreement, in the same manner
as provided above for all other written notices.

Section 22. AFFECT ON OTHER AGREEMENTS

All existing understandings and agreements between the Parties hereto, or their predecessors,
relating to matters included herein, are hereby abrogated and made void except that neither
Parties hereto shall be released from any liability which may have arisen under agreements
and understandings in effect prior to the date of execution of this Agreement. Subjects
understandings include but are not limited to;

(a) Consolidated Rail Comoration (“ConRail’) and the Delaware and Hudson
Railway Company executed a trackage rights agreement dated September 8, 1980, ("Base
Agreement”) providing for the terms and conditions whereby certain operating rights where
granted to both Parties in the area of Scranton, PA and Binghamton, NY, to the extent that
NYS&W is a successor in interest of ConRail under such Base Agreement.

Section 23. GOVERNING LAW

It is the intention of the Parties hereto that the laws of the State of New York shall govemn the
validity of this Agreement, the construction of its terms, and the interpretation of the nghts and
duties of the Parties’ hereto.
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Sectlon 24. COUNTERPARTS

This Agreement may be executed in two or more counterparts, each of which shall be deemed
an original, but all of which together shall constitute but one and the same instrument.
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IN WITNESS WHEREQF, tha Parties hereto have caused this Agreament to be executed [n
dupllcate, each part being an original, as of the day and year first above wntten.

DELAWARE AND HUDSON THE NEW YORK, SUSQUEHANNA
RAILWAY COMPANY, INC. AND WESTERN RAILWAY
dibl nadian Paciflc GORPORA'HJN
By
ts Director, Interine Management s PALS0 st
Date (2LT oROA 2% oo Date__ Oewbie 29 WF
/ .

30



H apuas o) you dupy AN ‘o[yng ol 5 B00Z ool

vlv_o dW ~TWI0d

LS| PRI 20,

SN
o

Jauuny vjeyng

wep 15 AUGr] MSAN

L6 0—UAND

HLOLO-dOY

ﬂm—_luu-n --..--.—Hmw
L9€19dN JOINRUUOD MIN TS
SLEI9 AW 9aug

I3utiny UG)IUEGIUTY JS63 3] JjO SUONE0"]

¥S EITdIN — o 1iGg

SLZI9dN Joei] urely pug

LLTI9 AW Ynmg aur] asnoriAg MSAN

) 8¢ E19 dIN Jopauuoy MaN - IN

.&»v 9€19 dN (x4 piv) peor] AemBy

8LEI9 AW 23pug 15 uosuiquy - AN

E6£19 dN Yaums pIBA MSAN

Uy uoResuTy — > Z 10¥19 dWN a3pug suimApueig

LutiNygoeyng

uToaR .
31 Mg — 4 utag AN ‘uoyueygurg

weidey(q a8exori ]
SLTIvdN c :
AL T purt 800T "1 12q0100 - V LI4IITXd




N

VOTAVI-HLNOS
NIV 1HOIFdd

¥dd 1 ON

£ 19 dW 1S3 JORUUD) (UG - [ IWNI0g £1 719 JIN - 1 Wiog

O1v4d4nd - LSIM

1L N¥9H1NOS
AdO T ON SN ¥ ON
1-..-1-..--- !“nnmn_m 1S uosuyor SN £ ON
Lﬂﬁ : ~
Z ON
7 ON 1] 0§ 15T JORIUUO) Qm_. Y wog T oN a — 11 Rt0g
-—nm-
¢
800¢ 'T 19q01°0

3I3SU] 1039UU0))




EXHIBIT 3

Purchase and Salc Agreement and Amendment

5674923v1 STB Fmance Docket No 35197



AMENDMENT TO PURCHASE AND SALE AGREEMENT

THIS AGREEMENT, dated [M L5 , 2008 by and between
DELAWARE AND HUDSON RAILWAY COMPANY, INC., doing business as Canadian
Pacific Railway Inc., a railroad corporation duly organized and existing under the laws of
the State of Delaware having its office and principal place of business located at 200
Cifton Corporate Park, P.O. Box 8002, Cifton Park, NY 12085, ("Seller") and THE
NEW YORK, SUSQUEHANNA AND WESTERN RAILWAY CORPORATION, a
RAILROAD corporation duly organized and existing under the laws of the State of New
Jersey and having ts office and principal place of business at 1 Railroad Avenue,
Cooperstown, NY 13326 ("Buyer").

WITNESSETH-

WHEREAS, Seller and Buyer are Parties to a Purchase and Sale Agreement
dated December 15, 2004 concerning the sale of approximately 10.8 acres of real
property, rail line, and appurtenances thereon in the City of Binghamton, New York, and

WHEREAS, the Parties wish to clarify the descnption of the rail line that 18 the
subject of this transaction for the purpose of fiing a Notice of Exemption with the
Surface Transportation Board

NOW, THEREFORE, the parties hereto, intending to be legally bound hereby
agree as follows.

Buyer agrees to purchase from Seller and Seller agrees to sell to Buyer all the
right, title and interest of Seller in and to the rail line between NS milepost 214.1+/- and
CP milepost 613.62 +/-, a distance of approximately 0 85 miles.

IN WITNESS WHEREOF, this Amendment has been executed on the day and
year first above written

Withess. THE NEW YORK, SUSQUEHANNA AND
WESTERN RAILWAY CORPORATION

By MAA«‘)
Its' Duly Authorized Agent

Witness DELAWARE AND HUDSON RAILWAY
COMPANY,

e Hormnz oy
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PURCHASE AND SALE AGREEMENT

THIS AGREEMENT, dated uDeGEMAﬂ /.{ 2004, by and between DELAWARE AND HUDSON
RAILWAY COMPANY, INC, a ralroad corporation duly organized and existing under the laws
of the State of Delaware having its office and prnincipal place of business located at 200
Chfton Corporate Park, PO Box 8002, Clifton Park, NY 12065, (hereinafter referred to as
"Seller") and THE NEW YORK, SUSQUEHANNA AND WESTERN RAILWAY CORPORATION,
a railroad corporation duly organized and existing under the laws of the State of New Jersey
having Iits office and principal place of business located at 1 Railroad Avenue, Cooperstown, NY
13326, (herenafter referred to as "Buyer")

WITNESSETH:

WHEREAS, Seller 1s a railroad corporation and owner of two (2) parcels of land, containing, n
total, approximately 10 8 acres, located in the City of Binghamton, Broome County, NY, and

WHEREAS, Seller desires to sell and convey 10 8 acres to Buyer and Buyer i1s willing and able to
purchase same

NOW, THEREFORE, the parties hereto, intending to be legally bound hereby agree as follows

1. PURCHASE AND SALE Buyer agrees to purchase from Seller and Seller
agrees to sell to Buyer under the terms and conditions of this Agreament, ail the nght, tille
and interest of Seller in and to that parcel of real property descnbed in Appendix "A" nereof,
{the Land) and the improvements thereon

2. DEED- RESERVATIONS AND COVENANTS The Property will be
conveyed at the clesing by quit claim deed The following reservations and covenants will be
included in the deed (in these reservations and covenants, Seller 1s referred to as Grantor, Buyer
Is referred to as Grantee, and the Property 1s referred to as the real property)

As used In thhs paragraph, "Appurtenant Parcel" means real estate or real estate interests
which are (a) owned by Grantor as of the date hereof and (b} located adjacent to (though not
necessarlly contiguous to) the above-described real property Grantor reserves unto self, and s
successors and assigrs, a permanent, non-exclusive easement n, over, under, and upon the
above-described real property for the continued use, access to, maintenance, and renewal of
such existing public and pnivate utiiies as are needed to serve the Appurtenant Parcel, including,
but not Iimted to, sewers, drains, water mawmns, conduits, steam lines, compressed ar Iines,
pneumatic iines, gas lines, oll or gasoline pipelines, wires, cables, electnc lines, signal and
communication lines, and telephone or telegraph lines (and cther data transmission lines) Said
easement shall be appurtenant to, and for the benefit of, the Appurtenant Parcel

All utithes and related faciities whether above, below or upon the surface of real property,
Including, but not imited to electrical transmission and distnbution ines, telephone lines, fiber
optic or coaxial cables, pipelines, sewers, and transmission towers (such as for cellular telephone
service, and any improvement appurtenant there to, such as, but not imited to, poles, guy wires,
anchors, foolings, foundations, transformers, junctton or service boxes, or repeater or signal
stations, collectively the "Utities," and all agreements relating to such Utilities, are excepted
from the purchase, and Grantor reserves o itself, and its successors and assigns a permanent
easement, or easements, as the case may be, (Utility Easement(s)) over the portions of the real



property located within ten (10) feet of eacn such Utility, for tne operation, maintenance, reparr,
alteration, renewal, replacement, and removal of such Uthty, together with a2 permanent
easement of sufficient width for pedestrian and vehicular access (an Access Easement) to and
from each such Uhlity and the nght to trim vegetation that may deemed by the operator of any
such Utility to interfere with such Utiity The location of the Utiity Easements shall be shown and
described on the survey required in Sechon 9 and the description or descriptions to be recited In
the deed for reservation of the Utiity Easement(s) shall be derived from said survey
Notwithstanding any language within this paragraph to the contrary, Grantee may, at its sole cost
and expense, and with prior notfication to and approval by the Grantor, relocate such Utilities
within said real property, providing that such relocaton does not in any way dimimish the
functionality and efficient use of said relocated Utiibies

i PURCHASE PRICE The purchase price of the Property is $40,000 00 per
acre net to Seller

4, CLOSING- _ This transaction shall close at a mutually agreeable time and
place on or before March 31, 2005, or upon such later date as the parties may agree

5 DEPOSIT, PAYMENT OF PURCHASE PRICE Buyer encloses $21,000 00
(the Deposit) in the form of a certified check or cashier's check payable to Seller The Deposit
shall be applied to the purchase price The balance of the purchase pnce shall be paid to Seller at
the closing by a certified or cashier's check payable to Seller

7. ENCUMBRANCES The Property will be conveyed subject to facts which would
be disclosed by a comprehensive survey, rights and claims of parties in possession, nghts of the
public, and easements, leases, licenses, and permits Buyer may object to the marketability of
Seller's title on the basis of such matters

8. JUDGMENT LIENS Any judgment against Seller which may appear of record
as a lien agamst the Property shall be settled and satisfied by Seller within 30 days after it
becomes final and unappealable, and Seller shall indemnify Buyer, and Buyer's title insurer, for
any loss sustained by either of them as a result of Saller's fallure to have any such judgment lien
so settled and satisfied Buyer may object to the marketability of Seller's title on the basis of such
matters

9. SURVEY Buyer may, at its expense, have a survey of the Land prepared by
a surveyor licensed or registered In the State of New York If a certified survey 1s required by law,
the survey shall be duly certified The survey shall show

a and descnbe the Property to be sold,

b and describe easements or other nights reserved onto Seller pursuant to
sechion 2, including, but not imited to, billboard(s), utility ines or ratlroad tracks,

¢ the location of all known easements and improvements, including, but not

limited to, easements for raillroad tracks, other than those easements reserved for tracks pursuant
{o sechon 2, and
d the location of all Seller's railroad tracks within 50 feet of the outer
boundaries of the Land
If the purchase prnce requires a certification as to square footage, the same shall be certified
by the surveyor The survey shall be subject to Seller's approval, which approval shall not be
unreasonably withheld Buyer shall deliver the survey to Seller no later than 45 days after Seller's
acceptance of this offer Seller shall have 10 days in which to disapprove the survey by giving
notice to Buyer of the matters which render the survey unacceptable If Seller fails to give such



notice, the survey shall be deemed approved If Seller gives such notice, Buyer shall make a
good faith attempt to remedy such matters and shall, within 10 days of Seller's notice, deliver a
revised survey to Seller Seller shall have 10 days in which to disapprove the revised survey by
giving Buyer notice of the matters which render it unacceptable If Seller fails to give such notice,
the survey shall be deemed approved If Selier gives such notice, this agreement shaii thereupon
terminate unless Selier, at its option, shall agree in wnting to permit Buyer to make additional
revisions to the survey If this agreement 1s terminated pursuant to this paragraph, Seller shall
refund the Deposit without interest, provided, however, that Seller may retain the Deposit, as
iguidated damages, in the event such termination results from Buyer's bad faith failure to comply
with the spirit and intent of this paragraph

10. PLATS AND SURVEYS Buyer will be responsible for prepanng, at its
expense, any survey, plat, subdivision or site plan required by any governmental authonty
(including any survey, plat subdivision or site plan of Seller's property contiguous to the Land,
where such survey, plat subdivision or site plan 1s required in connection with, or as a
consequence of Buyer's purchase of the Land) The survey, plat, subdiv:sion or site plan, If
filed prior to Closing, shalt not be so filled, or recorded, without Seller's advance written approval,
which approval shall not be unreasonably withheld, or delayed, by Selier

11 RIGHT OF ENTRY During the first 90 days after Seller's acceptance of this
offer, Buyer {and its employees, agents, and contractors) may enter the Property and, to the
extent necessary to effectuate the purposes of this paragraph, Seller's land in the vicinity of the
Property (such land and the Property being referred to, collectively, as the Site), for the pumpose
of conducting soil tests, environmental tests, and a survey, subject to the following conditions

{a) Buyer shall give Seller reasonabie advance notice of the date and time of each
entry and the nature of the achvities to be conducted on the Site at each such date and time

(b) Seller may elect to be present during the conduct of such activites and to
monitor same Such monitoring shall not relieve Buyer of any hability under this paragraph 11

(c) Pnor to entenng the Site, Buyer shall secure the permission of any tenant then in
possession of same

(d) Upcn the completion of its activities on the Site, Buyer shall remove any debns
resulting from such actvities and shall restore the Site to the condition it was in pnor to the
commencement of such activibes

(&) Buyer shall indemnify, hold harmless and defend the Indemnitees (as defined
below) from and aganst all Claims ansing out of, resulting from or relating to any loss of {or
damage to) any property or business or any Injury to (or death of} any person, where such loss,
damage, injury, or death actually or allegedly anses (whether directly or indirectly, whelly or in
part) from ({a) any action or omission of Buyer (or its employees, agents, or contractors) while on
the Site pursuant to this paragraph 11, or {b) the exercise by Buyer (or ts employees, agents, or
contractors) of the permission granted by this paragraph 11, or (c) the release of any Hazardous
Substance (as defined in paragraph 23) resulting (directly or indirectly, wholly or in part) from any
achion or omission of Buyer (or its employees, agents, or contractors} while on the Site pursuant
to this paragraph 11 Indemnitees means Seller, its subsidianes, affilated companies and parent
companies, and therr directors, officers, employees and agents, including without limitation
Delaware and Hudson Railway Company, Inc and Canadian Pacific Railway Company

[{j] Buyer (and its employees, agents, and contractors) shall comply with all
applicable laws while on the Site



(9) Buyer will not commence any environmental testing until its work plan for such
lesting has been approved In wning by Seller, which approval shall not be unreasonably
withheld, conditioned or delayed Buyer will provide Seller with complete copies of the test data
and test reports as soon as they are available to Buyer

(h) The cost of any test or survey will be borne solely by Buyer

(U] Test holes shall be located no closer than 20 feet from the nearest rail of any
ratlroad track located on or adjacent {o the Site Drilling equipment and related equipment shall
not be placed cioser than 20 feet from the nearest rail of any such track

)] While on the Site, Buyer (and s employees, agents, and contractors) shall
comply with Seller's safety rules, including any requirement regarding the use of flagmen All
costs associated with compliance with such rules shall be borne by Buyer If Seller shall incur any
costs In connection therewith, Buyer shall reimburse Seller within 30 days aiter receipt of Seller's
nvoice

(k) Unless disclosure 1s required by courl order or appiicable law, Buyer shail
maintain, and shall cause its employees, agents, and contractors to mantain, the confidentiahty
of all nformation pertaining to any environmental test performed on the Site

] If any mechanic's or maternialmen's hien, or similar hen, is asserted against the
Site, the Property, or any other property of Seller or the Indemniteas as a result of the exercise of
the permission granted In this paragraph 11, Buyer shall mmediately satisfy and/or obtain the
release of such lien, all at Buyer's expense, and Buyer shalil indemnify, hold harmless and defend
the Indemnitees from and against all Claims arising out of or connected with such lien

12 TITLE MATTERS Seller makes no warranty or representation w'th
respect to the marketability or quality of its title and is not under any obhigation to furnish abstracts
of title, tille reports, or title Insurance policies 1n respect of the Property Buyer shall have 90 days
after Seller's acceptance of this offer in which to raise objections to the marketability of Seller's
title If Buyer objects to Seller's title, it must give Seller notice within such 90-day perod,
specifying the precise nature of the alleged ttle defects The notice must be accompanied by
evidence of the alleged defects, in the form of a copy of an abstract of title or a title company's
title commitment |f Buyer falls to give proper or timely notice, it shall be deemed to have waived
its nght to object (except that defects which anse subsequent to the 80-day period shall not be
deemed waived unless Buyer falls to give Seller nouice of same promptly after it learns, or in the
exercise of reasonable diligence should have learned, of them), furthermore, even If Buyer gives
proper and timely notice, it shall be deemed to have waived its nght to object on the basis of
then-existing defects not specified in the notice Seller shall have 45 days or until the closing,
whichever Is less (the Cure Penod), in which it may, If it so chooses, attempt to cure any defect
specified 1n a timely and otherwise proper notice Seller has no obligaton or responsibiity
whatsoever to cure {or attempt to cure} any title defect If Seller shall undertake to cure or attempt
to cure any title defect, it may withdraw from such undertaking at any time without penalty, such
undertaking shall not create, nor shall it under any circumstance be construed {o create, any
obhgation whatsoever on the part of Seller to cure any such defect If Seller 1s unable or unwilling
to cure any specified defect, Buyer may terminate this agreement by gwing Seller notice of
termination af any time pnior to the actual delivery and acceptance of the deed, which notice shall
state that this agreement 1s being terminated by reason of Seller's faiure to cure ttle defects If
Buyer gives proper and tmely notice of termination, Seller shall refund the Deposit, without
interest, and shall reimburse Buyer for the actual amount paid by Buyer for the abstract of title or
titte commitment, provided that the abstract or commitment i1s delivered and assigned to Seller
By accepting dehvery of the quit claim deed, Buyer shail be deemed to waive any and all uncured
title defects



13 REAL ESTATE TAXES® The total real estate tax bill accruing in the year in
which the date of closing occurs will be prorated on a per diem basis as of the closing, using the
most recent tax bill, such proration will be final and binding on Seller and Buyer and there shall be
no post-closing adjustment There will be no proration o the extent the payment of such taxes
has been assumed by a lessee under a lease that will be assigned to Buyer or merged into the
purchase

14. TRANSFER TAXES AND FEES Buyer will purchase, affix, and cancel any
and all documentary stamps in the amount prescribed by statute, and will pay any and all transfer
taxes, excise taxes, sales taxes, use taxes, and fees incidental to the transfer of the Property or
the recordation or filing of the deed and any related documents

15 SPECIAL ASSESSMENTS Buyer will assume responsibiuty for paying any
special assessment {or installment thereof) where the due date for payment 1s on or after the date
of this offer, irrespective of the date of the improvement

16. NOTICES Notices permitted or required by this agreement must be n
writing and shall be deemed given when delivered in legible form to the business address of the
party to whom addressed If delivered at the closing, a notice shall be deemed given when
hand-dehvered to the party's representative at the closing The business addresses of the parhes
are as follows

Seller -
mailing address P O Box 8002
Clifton Park, NY 12085
Attn  Manager Real Estate & Industnal Development
delivery address 200 Clifton Corporate Park
Clifton Park, NY 12065
Attn  Manager Real Estate & Industnal Development
telecopier (518) 383-7222
Attn  Manager Real Estate & Industrial Development
Buyer—
Mailing address 1 Railroad Avenue
Cooperstown, NY 13326
Attn  Executive Vice President-General Counsel
Delivery address Same
Telecopier 607-547-9834

Attn Executive Vice President-General Counsel

Notices not given in the manner or within the tme limits set forth In this agreement are of no
effect and may be disregarded by the party to whom they are directed

17. REAL ESTATE BROKERS Seller represents that it has not retained any
real estate broker or agent in connechion with this transaction If any real estate broker or agent
can establsh a valid claim for commission or other compensation in connection with this
transaction, such commisston or other compensation shall be paid by Buyer



18. LEASES Except as may be reserved unto Seller pursuant to Section 2, at
and as of the closing, Seller will assign to Buyer Seller's rnghts, and Buyer will assume Seller's
obligations, under any lease which {a) was granted by Seller (or its predecassors in interest) as
lessor, (b) 1s known to Seller, and {c) includes or burdens any portion of the Property, provided,
that if Buyer 1s the lessee under such a lease, that lease shall merge into the purchase as of the
closing And further provided, that If a lease includes property other than the Property, the
assignment and assumption (or merger) shall be imited to the leasehold interest in the Property
The assignment and assumption contemplated by this paragraph shall be imited to nghts and
obligations accruing as of and after the closing There shall be no proration of prepaid rentals,
prepaid fees, or other prepaid charges in respect of any such lease Seller will provide a copy of
each such lease to Buyer within 30 days after Seller accepts this offer At the closing, the parties
will execute an assignment and assumption agreement incorporating the terms of this paragraph
and identifying such lease or leases

19. EASEMENTS, LICENSES, AND PERMITS Except as may be reserved
unto Seller pursuant to Saction 2, at and as of the closing, Seller will assign to Buyer Seller's
nghts, and Buyer will assume Seller's obligations, under existng easements, licenses, and
permits (collectively, instruments) which (a) were granted by Seller {(or its predecessors in
interest), (b) are known to Seller, and (¢) include or burden any portion of the Property There
shall be no proration of prepaid rentals, prepaid feas, or other prepaid charges In respect of any
such instrument If such an instrument pertains \n part to property other than the Property, the
assignment and assumption shall be imited to the interest the instrument creates 1n the Property
In the event of such partial assignment, the rentals, fees, and other charges which come due after
the closing sha:l be allocated between Seller and Buyer on the basis of the square footage of the
land area of therr respective interests in the property affected by the instrument, provided,
however, that where the rental, fee, or other charge was established on a bas:s other than square
footage, the adjustment shall be determined using such other basis The assignment and
assumption contemplated by this paragraph shail be hmited to nghts and obligations accruing as
of and after the closing Seller will provide a copy of each such instrument to Buyer within 30 days
after Seller accepts this offer At the closing, the parties will execute an assignment and
assumption agreement incorporating the terms of this paragraph and identfying such instrument
or insfruments

20. AS 1S, ALL FAULTS; NO REPRESENTATION BY SELLER* Buyer agrees
to accept the condition of the Property, including specifically without imitation, the environmental
and geological condihion of the Property, in an “AS-1S™ and with "ALL FAULTS" condition Buyer's
acceptance of title to the Property shall represent Buyer's acknowledgment and agreement that
{1} Seller has not made any written or oral representahon or warranty of any kind with respect to
the Property (including without imitation express or implied warranties of titie, merchantability, or
fitness for a particular purpese), (1) Buyer has not relied on any written or oral representation or
warranty made by Seller, its agents or employees with respect to the condition or value of the
Property, () Buyer has had an adequate opportunity to inspect the condition of the Property,
including without hmitation any environmental testing, and to inspect documents applicable
thereto, and Buyer 1s relying solely on such inspection and testing, and (iv) the condition of the
Property 1s fit for Buyer's intended use Buyer agrees to accept all nsk of Clams {including
without imitation all Claims under any Environmental Law and all Claims ansing at common law,
in equity or under a federal, state or local statute, rule or regulation) whether past, present or
future, existing or contingent, known or unknown, ansing out of, resulting from or relating to the
condition of the Property, known or unknown, contemplated or uncontemplated, suspected or
unsuspected, including without mitation the presence of any Hazardous Substance on the
Property, whether such Hazardous Substance 1s located on or under the Property, or has
migrated from or {o the Property



21. RELEASE: Buyer, for itself, its directors, officers, slockholders, divisions,
agents, affiliates, subsidianes, predecessors, successors, and assigns and anycne acting on s
behalf or their behaif hereby fully releases and forever discharges Seller from any and all Claims
{(Including without hmitation all Claims ansing under any Environmental Law and all Claims ansing
at common law, In equrty or under a federal, state or local statute, rule or regulation), past,
present and future, known and unknown, existing and contingent, ansing out of, resulting from, or
relating to the condition of the Property, and Buyer hereby waives any and all causes of action
(including without imitation any nght of contribution) Buyer had, has or may have aganst Seller
and its respective directors, officers, stockholders, divisions, agents, affilates, subsidiaries,
predecessors, successors and assigns, grantors or anyone acting on its behalf or their behalf with
respect to the condition of the Property, whetner ansing at common law, in equity or under a
federal, state or local statute, rule or regulation The foregoing shall apply to any condition of the
Property, known or unknown, contemplated or uncontemplated, suspected or unsuspecied,
including without imitation the presence of any Hazardous Substance on the Property, whether
such Hazardous Substance 1s located on or under the Property, or has migrated from or to the
Property

22 ENVIRONMENTAL'® PARTIES' RIGHT TO TERMINATE Either party may
terminate this agreement at any time prior to the delivery of the deed if it determines, in the
exercise of its discretion, that circumstances related to Hazardous Substances render the sale
iInadvisable in the event of such termination, Seller will refund the Deposit, without interest The
closing of the sale, If It occurs, 15 not, and shall not be construed as, an actual or implied
representation or warranty by Seller as to the condition of the Property or the absence of
Hazardous Substances

23, DEFINITIONS:

“Clam" or *Claims" means any and all habiities, suits, cla:ms, counterclams, causes of
acton, demands, penalties, debts, obligatons, promises, acts, fines, judgments, damages,
consequential damages, losses, costs, and expenses of every kind (inc'uding without limitation
any attorney's fees, consultant's fees, costs, remedial action costs, cleanup costs and expenses
which may be related to any claims)

"Environmental Law” means the Comprehensive Environmental Response, Compensation
and Liability Act ("CERCLA"), 42 USC § 9601 et seq, the Resource Conservation and
Recovery Act, 42 U S C § 6901 et seq , the Federal Water Polluhon Control Act (the Clean Water
Act), 33 USC § 1251 et seg the Clean Arr Act, 42 USC § 7401 et seq, and the Toxic
Substances Control Act, 15 US C § 2601 et seq, all as amended from time to time, and any
other federal, state, local or other governmental statute, regulation, rule, law or ordinance dealing
with the protection of human health, safety, natural resources or the envircnment now existing or
hereafter enacted

“Hazardous Substance” or “Hazardous Substances” means any pollutant, contaminant,
hazardous substance or waste, solid waste, petroleum product, distillate, or fraction, radicactive
material, chemical known to cause cancer or reproductive toxicity, polychlorinated bipheny! or any
otner chemical, substance or matenal listed or identified in or reguiated by any Environmental
Law

24, LITIGATION EXPENSES In any action brought in connection with this
agreement, the prevailling party shall be entitled to recover its litigation expenses, including, but
not hmited to, court costs, disbursements, witness fees, experts’ fees, and attorneys’ fees



25, LIQUIDATED DAMAGES AND SPECIFIC PERFORMANCE If Buyer fails

to perform any of the terms or conditions of this agreement within the specified time hmits, Seller
may, at Seller's option, declare this agreement terminated and retain the Deposit as agreed
hquidated damages, or have this agreement specifically enforced Likewise, If Seller fails to
perform any of the terms or conditions of this agreement within the specified time mits, Buyer
may declare this agreement terminated (in which event Seller shall refund the Deposit, without
interest), or Buyer may have this agreement specifically enforced The nghts and remedies
granted to the parties in this paragraph are intended to be cumulative to all other nghts and
remedies avallable to the pariies (whether under this agreement, at law, in equity or otherwise),
accordingly, the exercise by either party of any such nght or remedy shall not preclude it from
exercising any other such nght or remedy

26. COMPUTATION OF TIME For the purpose of computing the time pernods
specified in this agreement, Saturdays, Sundays and legal holidays shall be counted However,
where the last day for performing any act falls on a Saturday, Sunday, or legal holiday, that act
may be performed on the next succeeding day which is not a Saturday, Sunday, or legal holiday

27. ENTIRE AGREEMENT This agreement constitutes the entire agreement
between the parties with respect to the sale and purchase of the Property Buyer has not relied
onh any statements or representations by Seller except as are set forth in this agreement

28 NON-ASSIGNABILITY. Buyer shall not in any manner assign or transfer its
nghts under this agreement, voluntarily or involuntanly, by operation of law or otherwise, without
the advance wrilten consent of Seller Any attempted or purported assignment or transfer by
Buyer without such consent shall be void Subject therete, this agreement shall inure to the
benefit of, and be binding upon the heirs, execulors, administrators, successors and assighs of
the respective parties

29, SURVIVAL OF TERMS AND CONDITIONS: The terms and conditions of
this agreement shall survive and be In full force and effect after the delivery of the deed, and shall
not be deemed to have merged therein

30 SURVIVAL OF INDEMNIFICATICN, LITIGATION EXPENSE AND
CONFIDENTIALITY PROVISIONS: The indemnification, liigation expense, and confidentiality
provisions of this agreement shall survive its termination

31 APPLICABLE LAW* This agreement shall be governed by, and construed
th accordance with, the laws of the State of New York

32. SEVERABILITY: Each provision, paragraph, sentence, clause, phrase, and
word of this agreement shall apply to the extent permitted by applicable law and 1s intended to be
severable If any provision, paragraph, sentence, clause, phrase or word of this agreement 1s
illegal or invalid for any reason whatsoever, such illegality or invalidity shall not affect the legality
or valicity of the remainder of the agreement

a3. RAIL SERVICE, NO OBLIGATION: Nothing in this agreement is intended to
create, nor shall it be construed to create, any express or mplied cbhgation on the part of Seller
to provide (or conhnue to provide) rail service to Buyer and/or the Property Nothing in this



agreement 1S Intended to prevent or hmit, nor shall it be construed to prevent or imt, tne
discontinuance, by Seller, of rail service over any railroad line or trackage by which rail service 1s
or may be provided to Buyer and/or the Property

34 RIGHTS OF COMMISSIONER OF TRANSPORTATION This
Agreement and the obligations created thereunder may be subject to preferential rights of the
Commissioner of the New York State Department of Transportation to acquire the Property In
the event the Commiss.oner exercises such right in accordance with Section 18 of the New York
State Transportation Law, this Agreement shall terminate  Selier shall retum any down payment
made by Buyer and, upon such return, nether party shall have any further nght or ob'igation
against the otner Buyer snall be responsibe for recording any release of such r.ght by the
Commussioner at Buyer's sole cost and expense

35 HEADINGS' The paragraph headings used in this agreement are used solaly
for the purpose of convenience They are not intended to, and do not, modify or imit the wording
of the paragraphs to which they are appended, and they shall not be used or construed as guides
to the interpretation of said paragraphs

IN WITNESS WHEREOF, this Agreement has been executed on the day and year first above

written
Witne THE NEW YORK, SUSQUEHANNA AND
WESTERN RAILWAY CORPORATION
.
3 By
Toves?
Witress DELAWARE.AND.HUDSON RAILWAY COMPANY, INC.
’.. ) /]
4 -5 XA 1 T <<

Hler. Home o MRTIES

Authorized Agent



APPENDIX "A"

All those two lots, pieces or parcels of land situate, lying and being in the City
of Binghamton, County of Broome and State of New York, generally bounded
and descnbed as follows

FIRST PARCEL:

BEING all the property of the Seller beginning at Chenango Street and running
easterly and northeasterly to the southerly line of Robinson Street, containing
about 8 5 acres

SECOND PARCEL:

BEING a parcel of land lying in the most northwesterly portion of the property of
the Seller beginning at the northerly ine of Robinson Street and running
northeasterly to the most northerly line of the property as was conveyed by
Consolidated Railroad Corporation to Delaware and Hudson Raillway Company
by Deed dated December 29, 1882, and recorded in the Broome County Clerk's
Office Apnl 22, 1983, containing about 2 3 acres (The actual acreage to be
determined upon final track lay-out )

TOGETHER WITH any and all nght, title and interest of the Seller in and to that
span of rallroad Bridge No 613 84 crossing over Robinson Street, which bridge
connects the above two parcels, together with any and all of the supports, piers,
back walls and appurtenances of said bnidge

10
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EXHIBIT 3.1

DELAWARE AND HUDSON RAILWAY COMPANY, INC.
REAL ESTATE DEPARTMENT
Map Showing Land At
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EXIIIBIT 4

Caption Summary

5674423v1 STB Finance Dovket No 35197



CAPTION SUMMARY
SURFACE TRANSPORTATION BOARD

NOTICE OF EXEMPTION
FINANCE DOCKET NO 35197

DELAWARE AND HUDSON RAILWAY COMPANY, INC AND
THE NEW YORK, SUSQUEHANNA AND WESTERN RAILWAY CORPORATION
—JOINT RELOCATION PROJECT EXEMPTION—
BINGHAMTON, NEW YORK

Delawarc and Hudson Raillway Company, Inc dba Canadian Pacific (“CP”) and
The New York, Susquehanna and Western Railway Corporation (“NYS&W™) arc
undertaking a joint relocation project which includes the joint usc and operation over
track stemming from the exchange of non-exclusive reciprocal trackage rights between
CP and NYS&W, the salc to NYS&W of CP’s trackage and night-of-way between NS
milepost 214 1 +/- and CP milepost 613 62, and the relocation, reconstruction and
maintenance of trackage within the tcrminal area in Binghamton, New York The
purposc of the project 1s to rationahze track usage and freight operations in the
Binghamton terninal area which will cnable more efficient and expeditious rail service
without disruption to shippers This transaction will be consummated on or immediately
after the effective date of this Notice of Exemption

The joint relocation project consists of the following transactions

(1) The sale of CP’s trackage and nght-or-way between NS milepost 214 1 +/-
and CP mulepost 613 62, a distance of approximatcly 0 95 miles

(2) NYS&W will grant CP non-exclusive overhead trackage rights to operate
over NYS&W tracks between NS milepost 214 1 +/- and CP milepost 613 84,
between NS milepost 2141 +/- and CP mulcpost 613 62, and between CP
milepost 613 62 and CP milepost 612 77, a distance of approximately 2 56 miles
NYS&W will continuc to operate over these segments

(3) CP will grant NYS&W non-exclusive overhead trackage nghts to operate
over CP tracks between CP milcpost 613 84 and CP milepost 613 62;'1)etween Ccp
milepost 613 54 and CP milepost 612 98; between CP milepost 612 98 and CP
milepost 613.99, and between CP mulepost 614 13 and CP milepost 614 30, a
distance of approximately 196 miles CP will continuc to opcrate over these
segments

Subject to approval of thc Board, the above ovcrhead reciprocal trackage rights
will terminate ten (10) years from the cffective date  Unless NYS&W or CP notifies the
other in wniting at least six (6) months pnor to the expiration of the imtial term or any
successive term, the reciprocal trackage nights shall continue 1n full force and cffect for
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up to three (3) successive terms of ten (10) year terms under the same terms and
conditions

The transaction will be consummated on or immediately after the effective date of
this Notice of Exemption.

This Notice 1s filed under the Board’s class cxemption for jont relocation
projects, 49 CFR § 1180 2(d)(5) Petitions to revoke the exemption under 499 U.S C
§ 10502(d) may be filed at any ime The filing of a petition to revoke will not stay the
transaction

Dated
By the Board,

Anne K Quinlan,
Acting Sccretary
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